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Summary of Facts and Subm ssi ons

V.

VI,

1785.D

In a decision dated 9 February 1994 the Opposition
Di vi si on nmai ntai ned European patent NO. 0 304 131 in
amended form

The appel |l ant (opponent) filed a notice of appea
against this interlocutory decision, paid the appea
fee and filed a statenent of grounds.

The respondent (patent proprietor) responded to the
appeal .

After further correspondence the parties were invited
to attend oral proceedings on 2 Decenber 1998. The
appel | ant was present, however, the respondent
indicated in a letter dated 20 Novenber 1998 that he
woul d not attend the oral proceedings and did not do
so.

At oral proceedings it was decided to continue the
appeal in witing.

The Board issued a comruni cation stating that the scope
of claiml1l on file (second auxiliary request before the
Qpposition Division) was broader than the scope of
claim9 as nmaintained by the Qpposition D vision and
that, consequently, the request of the respondent, ie.
a non-appealing party, went beyond the appeal requests
of the appellant pursuant to Rule 64(b} EPC

In aletter filed on 21 June 1999 the respondent
informed the Board that in her opinion the clains as
filed by her on 23 February 1999 in response to the
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Board's conmuni cation, did not neet the requirenents of
t he European Patent Convention and that she woul d not
file new clains which could be considered to be

sui tabl e for patenting.

Reasons for the Deci sion

1

1785.D

The appeal is adm ssible.

If the opponent is the appellant and the patent
proprietor nmakes it clear that he or she no | onger
approves the text of the patent in suit and will not be
subm tting an anended text, the appeal proceedings are
term nated by a decision ordering revocation of the
patent, w thout going into the substantive issues. This
I's supported by Article 113(2) EPC, which provides that
a patent may be nmaintained only in a version approved
by the patent proprietor. If there is no such version,
one of the substantive requirenents for naintaining the
patent is lacking (cf. T 73/84 [QJ EPO 1985, 241]).

The opi ni on expressed by the respondent that the clains
filed on 23 February 1999 did not neet the requirenents
of the EPCis, in the board' s judgenent, tantamount to
her di sapproval of the text of the clains and, hence,

of the patent in suit. Indeed, the respondent cannot
possibly intend to request nai ntenance of the patent in
suit on the basis of clains she does not consider

al | owabl e. Since, on the other hand, the respondent

i nformed the board that she will not be submitting new
clains, there is no longer a version in which the
patent in suit may be maintained. Consequently, the
patent in suit is to be revoked (cf. point 2 above).
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r wonman:
U. Bul t mann U. Ki nkel dey

1785.D



