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Summary of Facts and Subm ssi ons

The only independent claim Caim1l, of European patent
No. O 193 360 reads as foll ows:

"“A granul ar detergent conposition having a phosphorus
content of |ess than 5% by wei ght and conprising from
5% to 50% by wei ght of a water-insoluble

alum nosilicate cation exchange material, characterized
inthat it additionally conprises fromO0.1%to 20% by
wei ght of a pol ycarboxyl ate pol ynmer conprising on a
nononer wei ght basis

(i) from5%to 70% of a G, to C, nonool efinic

nonocar boxyl i ¢ aci d,

(ii) from5%to 70% of a C, to C; nonool efinic

di car boxylic acid, and

(iii) from1%to 80% of nonionic spacer selected from
(I') C-G al kyl and hydroxyal kyl esters of GC;-Cy
nonool ef i ni ¢ nonocar boxylic acids,

(1) C-G alkyl and hydroxyal kyl esters of GC-GC
nonool efi ni ¢ di carboxylic acids,

(I'11) C-Gs al kyl and hydroxyal kyl esters of G- G
nonool ef i ni ¢ al cohol s, and

(I'V) G- G nonool efinic al cohols.”

1. An opposition was filed based on the grounds of | ack of
i nventive step and was supported by the follow ng
docunent s:

Dl: DE-B-2 539 071
D2: US-A-3 887 480;

D3: EP-A-0 000 215;
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D4: EP- A-0 076 992, and

D5: EP-A-0 124 913.

The Opposition Division rejected the opposition and
mai nt ai ned the patent unchanged. It held DI and D5 to
represent the nost relevant prior art and that the
problemto be solved by the patent in suit, as already
specified in the description thereof, was to provide

| ow phosphorous, alum nosilicate-based detergent
conpositions having a better detergent performnce than
those of the prior art. The solution differed fromthat
given by D1 and D5 by the nature of the polyneric
materi al used as zeolite auxiliaries. The Qpposition

Di vi sion was of the opinion that although D4 suggested
that the specific terpolynmer could be used as phosphate
substitute in detergent conpositions, the object of D4
was the manufacture of end products devoid of

i mpurities, enphasizing that bipolynmers were not

excl uded. The teaching of D2 was held to be 'nore
renote' than that of D4 and only with a degree of

hi ndsi ght one could argue that a skilled person woul d
use the terpolynmers known fromD2 and D4 in the zeolite
based conpositions known from Dl or D5. No indication
was provided in the art that using these terpolyners
woul d result in a better and unexpected performance
conpared with the bipolynmers known fromDl, D3 and D5.

The appel | ant (opponent) disputed that there was any
I nventive step which could be based on a genera

i nprovenent over the cited prior art. The only

I nprovenent not in dispute was a | ower incrustation
when using the specified terpolynmers instead of

bi pol yners. This inprovenent, however, could not
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contribute to inventive step, since a skilled person
woul d expect that inprovenent in view of the teaching
gi ven by the conparative exanples on pages 11 to 13 in
D4.

The respondent (patentee) argued in essence that the
probl em underlying the present invention could be seen
in the provision of detergent conpositions having

i nproved overall detergency effectiveness and anti -
deposition benefits under stressed conditions of |ow
concentration and |low ionic strength. By the
conparative data submtted it was shown that with a
conbi nation of the water-insoluble alumnosilicate
cation exchange material with the specific

pol ycar boxyl at e terpol yner sel ected, surprisingly
excel l ent bleach stability, fabric care, detergency
performance across the range of wash tenperatures
(specifically on greasy and particulate soils), an
unexpectedly inproved suspension ability of the

sel ected terpol ynmer under different ionic strength
(decl aration of M Kernode), and unexpectedly superior
primary cleaning effects and | ower fabric greying
(declaration of M Hall) were achieved.

The appel |l ant requested that the decision under appea
be set aside and that the European patent No. 0 193 360
be revoked and that the appeal fee be reinbursed.

The respondent requested that the appeal be dism ssed.

Oral proceedi ngs took place on 12 Cctober 1999.

Reasons for the Deci sion
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Novel ty was not attacked in opposition proceedi ngs and
Is thus no issue in these appeal proceedings.

D1 and D5 were considered by the parties and the
Qpposition Division to represent the nost rel evant
prior art. The Board concurs with that eval uation.

Starting wwth D1 as nost relevant prior art, the
probl em may be seen (i) in the provision of a further
detergent conposition with about the sane properties or
(ii) in the provision of a detergent conposition with
an i nproved detergent perfornmance.

These problens were said to have been sol ved by
selecting a special class of polycarboxylate materials
conprising three essential nononer units, as specified
in CQaiml of the patent in suit, and adding them as
zeolite auxiliaries to the detergent conposition.

The Board is satisfied that the | ess anbitious problem
(i) was effectively solved wth the given neans, which
was not disputed by the parties.

In the present case the Board does not need to decide
whet her the nore anbitious problem (ii) is also
effectively solved by the clainmed neans, since, for the
reasons gi ven bel ow, the solution of this problemwould
not involve any inventive step.

Dl relates to a conposition for the washing of |aundry,
whi ch conposition conprises a water-insoluble

al um nosilicate cation exchange material, a phosphonic
acid or a cal cium bi ndi ng phosphate and a pol yani oni c
conpound whi ch can be either a honopol yner or a
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copolynmer (Clainms 1 and 3). By that conposition having
an overall content of P in an anount of 6, preferably
3% (colums 11, lines 40 to 42), it was possible not
only to replace, as already known, phosphates by

alum no silicates but in addition thereto to get
excel l ent results when a conpl ex building agent was
used conprising a hono- or copolynmer (Claim3 in
conjunction with the paragraph bridging colums 3 and
4). According to the teaching given in D1, only

pol ynmers shoul d be used having a high conpl ex building
capacity, i.e. leaving the water hardness (Resthéarte)
unchanged after boiling the water for 30 m nutes (cf.
Table I in colum 8). This was taught to be an
essential criterium appropriate polyners should neet.
This teaching is not confined to hono- and bi pol yners,
whi ch are given as exanples in that docunent, but holds
general ly for polycarboxylic acids, i.e. also for
terpolynmers even if they were not explicitely nentioned
(colum 7, |ast paragraph of D1). A skilled person
woul d thus learn from Dl that only those conpl ex
bui | di ng copol ynmers whi ch woul d have a hi gh conpl ex
bui | di ng capacity proved to be suitable.

D4 di scl oses detergent conpositions which can be used
for |aundry washi ng and which conprise a terpol yner
made from mal ei ¢ nononer, vinyl acetate, acrylic acid,
met hacrylic acid or an alkali netal salt thereof
(Cainms 4 and 5). These terpolyners have a hi gh conpl ex
bui | di ng capacity e.g. for calciumand were able to

di m ni sh the problem of incrustation caused by the
absence of phosphates (the paragraph bridgi ng pages 3
and 4 in conjunction wth pages 4, lines 12 to 22 and
with Caim1l).
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A skilled worker seeking to inprove the detergents
known from D1 woul d, when being aware of the teaching
given by D4, immediately try to inprove the detergent
performance by the replacenent of the copolyners of D1
by those of D4. The Board considers this replacenent to
be obvi ous since a skilled person would not hesitate to
try to replace the copolyners in a detergent
conposition known in 1976 (publication of Dl1) by new
copol yners havi ng i nproved properties known from D4
(publ i shed 1983) which were said to have a good conpl ex
bui | di ng capacity and a good incrustation inhibition
and to be at the sane tine a good substitute for

undesi red phosphates (page 19, 1st paragraph). Wth
regard to the results given in Tables 2 and 3 of D4, it
woul d have been obvious to try to dimnish fabric

i ncrustation by the use of terpolyners known from D4.
This all the nore since from Table 1 of D1 no
fundanental difference between hono- and bi pol yners
could be derived Wiereas Tables 2 and 3 of D4
denonstrate the superiority of terpolyners as conpared
wi th a honopol yner.

From what was said above, the Board concludes that a
skill ed person starting fromDl and | ooking for a

det ergent conposition having better characteristics
woul d learn fromD4 that maleic acid polyners hitherto
known, had sone di sadvantages but that the terpolyners
provided by D4 were free of that drawbacks and led to
an inproved, i.e. lower incrustation (Tables 2 and 3).

It was thus obvious for a skilled person to replace the
copol ynmers known from D1 by those of D4 with a
realistic expectation to obtain thereby a detergent
conposition with an inproved performnce.
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The Board cannot accept the respondent's further
argunent that in addition to the above di scussed
properties the selected terpolyners showed the inproved
suspension ability under different ionic strength
conditions. Since in any case it woul d have been

obvi ous to use the terpolyners any further effect, such
as behavi our under different ionic strength, cannot
render the clai ned subject-matter inventive.

G ven this outcone with regard to the nore anbitious

problem (ii) it is self evident that the sanme clai ned
nmeans when suggested as solution to the | ess anbitious
problem (i) |ikew se cannot involve an inventive step.

For these reasons, the Board decides that the subject-

matter of Claim 1 was obvious over docunents Dl and D4

and, consequently does not conply with the requirenents
of Articles 52(1) and 56 EPC.

Rei mbur senent of the appeal fee

As laid down in Rule 67 EPC the "rei nbursenent of
appeal fees shall be ordered ....... where the Board of
Appeal deens an appeal to be allowable, if such

rei mbursenent is equitable by reason of a substantia

procedural violation." The appellant alleged that the
adm ssion of conparative tests during the opposition
procedure constituted a procedural violation (2.3 of
the grounds of appeal). According to the appellant,
such adm ssion resulted froman incorrect eval uation of
the conparative tests which allegedly were not apt to

prove inventive step at all (2.4 of the grounds of
appeal ).
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The technical evaluation of technical facts and of the
evi dence produced in support of such facts is not an

i ssue of procedural |aw. Therefore, even a conpletely
i ncorrect technical evaluation of such facts and

evi dence which |l eads to a procedural step (here the
adm ssion of the tests in question) cannot anount to a
procedural violation. Therefore, the Board nust reject
the request for reinbursenent of the appeal fee.

O der

For these reasons it iIs decided that:

1. The deci si on under appeal is set aside.

2. The request for reinbursenent of the appeal fee is
refused.

3. The patent is revoked.

The Regi strar: The Chai r man:

G Rauh P. Krasa
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