BESCHWERDEKAMMERN
DES EUROPAISCHEN

PATENTAMTS OFFICE

Internal distribution code:
Publicacion in 0J

To Chairmen and Members
To Chairmen

(A
(B
(C

i

%)

D B
of 16

Case Numbexr:

Application Number:
Publication Number:

IPC:

Language of the proceedings:

Title of invention:

An =zpparatus for measuring dimensions,

ané¢ zxial dimensions of partc

Patentee:

MA=FDSS SOCIZETA' PER AZIONI

Opponent:
FAGZ Xugelifischer

Lo N

Hcr—melwerke GmbHE

Géorge Schéa

Headword:

Relevant legal provisions:
EPC Art. 54(2) and 56

EBET R. 67 and 68(2)

Reyword:

"Brior use (no)"
"Rezimbursement of appeal fee

Decisions cited:

T 2:20/90 of 27 June 1991

-

Catchword:

BOARDS OF APPEAIL OF
THE EUROPEAN PATENT

CHAMBRES DE RECOURS
DE L'OFFICE EUROPEEN
DES BREVETS

C I S ION
February 1985

T 1076/93 - 3.4.2

85102210.3

0157176

GO1lB 21/02, GOl1B -2,92, GO1lB 5/08
EN

in parcicular diametrail
s with rotational symmetry

fer

(no) n



Europaisches European Office europeen
Patentamt Patent Office des brevets

Zazscrwvergexem et S zzlo-

Case Number: T 1075/93 3.4.Z

DECISION
of the Technical Board of Appeal 3.4.2
of 16 Pebruary 15995

Appellant: MARPOSS 30CIETA' PER 2ZICHI
(Proprietor of the patent) Via Saliceto 13
I-40010 Bentivoglic 3C W

Representative: Miniucchi, Silvio
c/o Marposs S.p.A.
Via Saliceto 13
I-40010 Bentivoglio [Bologna LET

Respondent : FAG Kugelfischer Gecrg Schaisr 2 Co
(Opponent) Posttfach 1260

D-97402 Schweinfur=: .DE
Representative: Rehmann, Klaus H.

PostZfach 13 10
Hauptbannhofstrasse

D-97403 Schweinfur: DE,
(Opponent) Hommelwerke GmbH

Alte Tuttlinger Str. z9

D-78056 7illingen-Schwenningsn =28
Representative: Leine, Sigurd, Dipl-Ing.

LEINE & KONIG

Patentanwalte

Burckhardtstrasse

D-30163 Hannover .DE]
Decision under appeal: Decision of the Opposition Division of the

European Patent Office dated 18 February 1993,
posted on 2 November 1593 revokizg European patent
No. 0 157 176 pursuant to Article 102(1) EPC.

Composition of the Board:

Chairman: E. Turrini
Members: M. Chomentowski
M. Lewenton

N. W. Hofmann

3. Schachenmann



1
-

I
3
)
-1
N
V]
()

-— ~

Summary of Facts and Submissions

IIT.

The Appellant is gprcprietor of the EZuropean patenc
No. 0 157 176, which is based on the zZuropean patenc
applicacicn No. 33 102 210.3Z.

Respondent I (Opponent I) f:iled an opposition againsc
the European patent on the grounds that the apparactus of
the contested patent was not patentable following &

public prior use based on an offer by his own firm, 1.

[

FAG Kugeliischer Georg Schafer KGaa, tTo
Messerscrmitt-Bdlkow-Blohm GmbH, i.e. MBB, documentsd
by, in parcticular, CI.02 = written oifer of 10 Decemker
1982 to MBB, 0I.03 = written offer of 20 June 198Z =zc
MBB, 0I.J04 = drawing 00 301 Me 20 800 showing a compbined
measuring apparactus for measuring funnels, 0I.05 =
letter of MBB of 27 July 1983 No. 19 306 865 for
ordering an apparacus, 0I.06, 0I.07 and 0OI.011 =
declarations by employvees, at least at the relevantc
time, of MBB and of FAG, and iﬁvolved in this ofifex. 2an
opposition had also been filed by Respondent II
(Opponent II) on the grounds of lack of patentability
having regard to another pricr use concerning,a sa-2 =2

Volkswagenwerk Ag (VW) .

The patent, in amended form, was revoked. The contracc
between MBB and FAG filed with letter of Opponent I of
28 February 1992 concerning the order by MBB and
comprising the conditions thereof, and OI.0l5 = the

"pflichcenheft", i.e. the brochure of obligations edited

o]

by MBB, had been filed by Opponent I and evidence -na

-

been taksn by hearing witnesses on the day of the ora
proceedings at wnich the decision was given, i.e. cn
18 February 1993, the collection of testimonies T
comprising, in addition to testimcnies of the

above-menctioned smployees for Oppcnent I, testimernies of
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two employees of the propr:etor. The Opposition Division
took the view that it was only necessary that a device
be sold and distributed to one member of the public for
the prior use to be considered publicly available, and
that this was indeed the case as MBB and VW were both
held as members of the public and thus the devices
referred to by the Opponents were considered to have
formed part of the state of the art on the priority date
of the patent in gquestion. In this respect, the
Opposition Division did not accept the arguments of the
proprietor that there was an agreement of
confidentiality related tc the shown documents and,
taking into account in parcicular the public prior use
submitted by Opponent I, arrived at the conclusion that

the claimed apparatus was not inventive.

The Appellant (Proprietor) filsd an appeal against this
decision and, in rticular, reguested accelerated

proceedings because of pending infringement proceedings.

After the parties had been summoned to oral proceedings,
Respondent IT declared by lecter dated 21 December 1954

that he withdrew his oppositiomx. .

During the orzl proceedings oI 1€ February 1995, the
Appellant filed & new set oI £ ciaims, with the only
independent ciaim, Claim 1. rezding as follows: "1.
Apparatus for measuring diametrzl and axial dimensions

of parts (38, 75) having rotational symmetry and

defining a part geometric axis. with a support (37) Zor
the part to be checked, & suppsrT structure (1), &
system of slides iz, 27, 2¢%: carried by the support

structure and inc-uding & Zirs:t slide (3) movable wich
respect tc ths support structturs (1) and to the support
(37) in a firs:t direction subsctancially parallel to =

longitudinal geometric axis oI the apparatus and to s&id

H

part geometric axis of the par:c arranged on the suppor:t



\37) and a second slide {27) movable in a second
direction perpendicular to said first direction,
transducer means (47, 48) adapted to provide signals
responsive to the positions of the siides (3, 27), motor
means (10, 24) for displacing the slides., measuring
means (30, 31) carried by the system of slides (3, 27,
28), processing means (53, 55, 57-66, 69) adapted toc
receive the signals of the transducer means (47, 48) and
the signals of the measuring means (30, 31) for
combining them and programmable control means (43, 54,
56) for automatically controlling the motor means,
depending on the type of part to be measured, tO
displace the first slide (3) and the second slide (27
for the measurement of each part, characterized in th&at
the system of slides (3, 27, 28) comprises a third sl:de
(28) movable by the motor means in said second
direction, the second and third slide (27, 28) being
carried by the first slide (3), which is carried by tne
support structure (1), and the measuring means comprise
two measuring heads (30, 31) fixed to the second slids
(27) and the third slide (28), respectively, each
measuring head having a single movable arm (32, 33; 7
79) with at least a feeler (34, 35: 80, 81) fQr
contacting the part (38; 75) thereby displacing said
movable arms, and being adapted to measure both in sa-4d
first and second direction, the transducer means (47,
48) being adapted to measure the position of the first
slide (3) and the mutual position of the second slide
(27) and third slide (28), which are always arranged
symmetrically with respect to the longitudinal axis of
the apparatus and the geometric axis of the part, the
feelers (34, 35; 80, 81) of the measuring heads being
adapted to be arranged, in measurement conditions,
substantially on a plane passing through said
longitudinal axis of the apparatus, the processing means

(53, 55, 57-66, 59) being adapted to determine the
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dimensions of the parts , 75) by combining the
nsducer means (47, 4€) and

).II

signals provided by the

(f
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the measuring heads (3C,

The Appellant requested that the decision under appeal

)

be set aside and that the patent be maintained on the
basis of the claims filed in the oral proceedings of

16 February 1995 and the description and drawings as
originally filed to be adapted, further, that the appeal
fee be reimbursed, and submitted the following arguments
in support of his regues:is: Present Claim 1 defines
clearly an apparatus comcrising a particular symmetry,
and is based on apparatuses disclosed as well in the
granted patent as in the criginal application. The prior
use alleged by Respondent - was not public in the sense
that it is implicit thet iz & Zirm like MBE, which
develops and fabricates war eguipment, discretiorn is the
common rule; additionally., some of the documents of MBB
comprise statements abou:t discretion. In these
circumstances, as also derivable from document 0I.015,
i.e. the "Pflichtenhef:t" cZ MBEB, it was not necessary to
have a specific supplementzrv agreement of
confidentiality, becauss contractors with MBB car be
supposed to consider imglicitly that, indeed,
confidentiality is the zuls. The other prior art
documents cbmprise only soms of the relevant features,
but they show different types oI apparatuses such as
comparators and measuremernt apparatuses, and there is no
indication for an obvious combination of their fe
leading to the inventior.. The reimbursement of the
appeal fees is justifiec bscause oI procedural

since the
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c
proprietor had not had zZhs Op ortunity tec present his
comments and moreover ths decision was not sufficienctly

substantiated.
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VIII. Respondent I, the only remaining respondent in ths
present case, reguested that the appeal be dismiss=zd and
argued substantially as follows in support of his

request: The particular feature of present Claim I chat

the second and cthird slide (27, 28) are carried kv the
first slide (3), which is carried by the support
structure (1), 1s not derivable from the text of zhe

original application and is thus formally not allcwable.
The subject-matter of the patent in suit is not
patentable having regard to the public prior use
involving FAG and MBB, for which, as also derivak_z from
the relevant documents and the testimonies in T c:Z
employées of FAG and MBE having been involved in :zhe
ordering of the apparatus, there has been no wricz-sn
agreement of confidentiality and which resulted iz the
sale by FAG of an apparatus to MBB with, beforeha=g,
communication of an offer together with illustrati=zg
documents. In any case, the other prior art documsnts
comprise almost all the features of the apparatus In
dispute, which results from an obvious combinatics of

the features of the known devices.

Reasons for the Decision
1. The appeal is admissible.
Z, Allowability of the amendments

Present Claim 1 is based on the combination of, i=x

th

particular, the features of the granted Claim 1, I a
feature, that the second slide (27) and third sliis (28)
are always arranged symmetrically with respect tc the
longitudinal axis of the apparatus and the geometzic
axis of the part, which is derivable from granted

dependent Claim 2, of the feature of granted depe:ndent
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Claim 3 that the feelers (34, 35; 8C, £1) of the
measuring heads are adapted to be arranged, in
measurement conditions, substantially on a plane passing
through said longitudinal axis of the apparatus, and of
further clarifying features, for instance concerning the
arrangement of the part (38) to be chacked on the
support (37) in relation to the longitudinal geometric
axis of the apparatus, which are derivable in particular
from the drawings. Present Claim 1 is also based on the
combination of, in particular, the feztures of Claim 1,
and dependent Claims 2 and 3, all as originally filed,
with further features, such as those mentioned here
above, especially derivablie from the original drawings,
which were not amended before grant. Zt is to be noted
that the expression "the feelers (34. 35; 80, 81) of the
measuring heads being adapted to be arranged, in
measurement conditions, substantizlly on a plane passing
through said longitudinal axis of the apparatus," does
not introduce additional sucject-matter as compared to
the feature of original dependent Clzim 3 that the
feelers (34, 35; 80, 8i) of the measuring heads are
arranged, in measurement conditions, substantially on &
plane passing through said longitudinzli axis of the
apparatus, because the present expression contains an
indication of implicitly necessary apparatus means and
results in the same constructional features of the
apparatus as those of the original appliication in
measurement conditions. Respondent I has submitted

objections concerning the zllowability of the particular

feature of present Claim 1 that the second and third
slide (27, 28) are carried by the first slide (3), which
is carried by the suppor:t structure (1); however, this

feature is directly and unamtiguously derivable from

Figures 1 and 2, oricinal and as granted. Therefore, the

claims of the EUurcpean paten:t concerr. &n apparatus more
restricted than the apparatus of grarntad Claim 1 and

thus, the requiremen:z of Art:icle 123 ::: EPC that the
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claims of the European patent may not be amended during
opposition proceedings in such a way zs to extend the
protection conferred is satisfied. Moreover, the
requirement of Article 123(2) EPC tnac the Buropean
patent may not be amended in such a way that it contains
subject-matter which extends beyond the content of the

application as filed is also satisfied.
Clarity

Present Claim 1 defines the apparatus for measuring
diametral and axial dimensions of parts having
rotational symmetry and defining a part geometric axis,
without ambiguity and with the apparatus constructional
features necessary for obtaining the results mentioned
in the present patent. In particular, present Claim 1
specifies that there is a longitudinal geometric axis of
the apparatus, as well as a plane passing therethrough,
and that it is in relation thereto that the part to be
measured, having a rotational symmetry and a part
geometric axis, is arranged on the support (37), and
that the respective movements of the slides, measurement
heads and feelers are effected. ThereZore, prgsent

Claim 1 is clear in the sense of Arcicle 84 EPC.
State of the art

The crucial question concerning the prior use involving
MBB and the own firm of Respondent I, i.e. FAG, is
whether the information provided by FAG has been
available to the public, or not. In particular,
Respondent I has argued that the submission of FAG to
MBB, before the present priority dace, of an offer, with
drawings and explanations, for an apcaratus, without f”
mentioned obligation of secrecy, resulted in the sale of
said apparatus to the public, whereby MBE in the present

case was considered as part of the public. On the
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ccomtramy, thne Appellant has argued that since MBE 1=
csrmerz_lv known as being a manufacturer of war eguipmsnt

zns im this branch of industry secrecy is generally

ered &s important, since moreover at least one

9]
[®]
1
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dozument ¢f MBB, i.e. 0I.015, shows indications

cormzerning secrecy and it is derivable from T (see

czce _., second paragraph) that the offers were not
shzy— o third parties, it is to be concluded that there

wzs == unwritten agreement of confidentiality. The

Ilznt's arguments are credible for the followingc

2 known manufacturer of war eguipmentct. It

known that at such manufacturers' factcro

0}
n

cxr zffizes, discretion is the rule. Indeed, it coulcd Z=s
z-zszz2d that for apparatuses which are seen by the
zersconel of MBB and its visitors, for instance & cciiese

such rule is less severe;

im-or-znt corresponding features of the product beinc

sz=r-cz-ed, for instance its material or its shape. such
=z _e-isnt aztititude is less credikle. In this respec:t. el

-- bz no-ed that, in addition to the discretion &u:us
= ==z spacific nature of this branch of industry.

CIZ.I.Z andg, according to T (see page &, lasc paragrer.
C

n
iy
h

, first paragraphj), almost all the papers
-z personnel of MBB comprise an advice about
o

n. It is alsc to be noted that according Tc -

1\l

’

szcm-vyzz= ©f MBB (see page 16) secrecy is stressed;
=---riing to said same contract (see page 23,

17), communication of the manufacturer oI o=

with MBE is strictlyv restricted tc one
s=e--fizaliyv named person and, in his absence, to Tis
arguments of Respondent I, that the formsr

concerns only the access tc the factory

-hat the latcer requirement is for securs



delivery of the mail, are not credibls I that they ar
not understandable without some puxrpcss 2f res

the access to information. Indeed, such reguiremencs,
which for a factory of, for instance, Z:rniture or

cheese would be surprising, are a furzthsr indicaticn =

derivable from the general statements 1= the testimoniess
s

T (see page 20, first paragraph to pege 24, fir

paragraph) of employees of the Appellzn: informed of
C

procedures accompanying orders of MBE, that restricted
access to information was common rule Zor a f£irm iike
MBB.

Moreover, there is no evidence that == has &acted in
such a way that the machine fabricated znd mounted by
Respondent I has been made available o zhird persons
before the present priority date. The I:rcther argumentc
of Respondent I that already the offer cf FAG wich
relevant drawings and explanations wizhcut a statementc
of confidentiality, even without any Zelivery of the
apparatus to the client MBB, was alrezcy & public'
disclosure, cannot be accepted for ths Zollowing
reasons: Indeed, as derivable from ths written offer C
FAG to MBB documented by OI.02, OI.03, 2I.04,,0I.0S,
from the declarations 0I.06, 0I.07 and CI.01ll as wei_
from the testimonies T (see in particulzx page.3, iasc
paragraph; page 9, last paragraph to ctage 10, firstc
paragraph; page 17, last paragraph ani page 18, firsc
paragraph), there was no written agresment of
confidentiality with respect to the crisre

However, it is derivable from T (see Ix particular

page 11, second paragraph) that at M=z :the communicacicn

of offers to third persons was in prizciple not allcws
In this respect, it is to be noted t=zztc Respcndent I kol
poinﬁed out a further statement in t=s same testimony
(see page 11, third paragraph) thac I: was the

Purchasing Department which had issusd the rule cf

restricted communications to third rar:zies, and argued

‘O
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=
=
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that -his was ar. indication that this rule was not
related tc thne fabrication of weapons, but was for
c

izl needs. However, this argument of Respondent I

{

is not convi

wcing in that for ordering said apparatus,
i.e. for its purchase, this department was indeed "prima
stermining one. It is also to be noted that
February 1¢¢5 filed by Respondent I at the oral

proceedings znd specifying that visits to the factories

2

of the firm M33 (now Daimler-Benz Aerospace AG) had
ossible without special conditions and that

always besern p
also other fcrms were exercised for making available to
the public zcztivities of MBB, cannot however be
considered as convincing. First, this letter is not
directed tc the prior art argued in relation to the

ss and does not specify whether according to
‘circums=-ances a_. areas of the firm were open to
visirors or not. Moreover, since for the above-mentioned
reasons there ic no indicacion that the apparatus was
held avz-latf_e Zor public inspection and thus the

question oI the actual delivery at MBB of the ordered

g

apparacus dbeiors the present priority date can be leZ
oper.. thsz a_legel public prior use can be cons}dered &s
being concerned with the sending of an offer to be
studiad by the smployees of M3E and not with an:
apparatus expcssd in a factory area, and there is no
indicacion im zhis letter that such offers were
available —c visitors. Therefore, the Appellant's
argument that M3E cannot be considered as part of the
public bu:z g implicitly supposed by its contracterxs to
behave zs -F ar agreement of secrecy had been speczfied,
is cradizle. Trherefore, the apparatus mentioned by

Respondsen: - is not prior art in the sense of
e

ta
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Iz is to be noted that many arguments were submitted for
and against the availability to the publié of the prior
use submitted by Opponent II, then Respondent II.
However, this guestion is no longer relevant for the
following reasons: Respondent II has withdrawn his
coposition before the oral proceedings of 16 February
12995 wherein the present claims have been filed.
Respondent I has declared that he could not comment on
said other prior use because it was not his own. During

szid oral proceedings, the Appellant has pointed out

th

eatures of said other prior use, such as a greater
number of measuring means, which resulted in an

pparatus distinguished from the presently claimed

V)]

pparatus as well in structure as in use. Therefore,

o

ince the Appellant's arguments were not contested and

ne documents and evidence on file contained no teaching

[

directly usable with respect to the features of said
other prior use, it is not necessary in these
circumstances to determine whether the prior use argued
initially by Opponent II, then Respondent II, was public

cr not.
Novelty .

The novelty of the subject-matter of present Claim 1 nas

not been contested (Art. 54(1) and (2) EPC).
ITnventive step

An apparatus corresponding to the first part of present
Ciaim 1 is acknowledged, with reference to a document
cited in the present patent (see column 2, line 17 to
column 3, line 40), as prior art with the following
drawbacks: the known apparatus, which has only two
siides for two-dimensional measurements, is rather slow;
and the positioning of the part is a harshly critical

oroblem; the features of the characterizing portion of



rresent Clzim 1 are intended for sclving these problems.
The Appellant's argument tha:t, with a third slide, and
ar with the symmetric movement of the slides
and the arrangement of the feelers substantially in &

ecific rlane, the above-mentioned problem of the prior

£ is solved, can be accepted. It is to be noted that
Zormerly presented lines of argumentation contested main
claims which differed in many respects from present
Clzim 1. The only argument that the apparatus of present
Cilaim 1 should be obvious having regard to the prior art

Gication of Respondent I during the oral
rroceedings of 16 February 1854 pcinting out a
previously Ziled analysis of the features of formerly
submitted main claims as compered with features
derivapble “rom a plurality of prior art documents, such
as those cZ ths European search report, however, without
substantiazed reasoning on the basis of the
problem-sclution approcach generally adopted by the
2l. Therefore, since the Appellant's

zrguments tha: the combinztion of features of presenc
lzim - cen only be colliected from a plurality of

apparatuses such &s

Fh

documents showing different types O

measuring apparatuses and COmMpParators are creddible, the
subjecc-matzzer of present Claim 1 is not obvious with
raespect tc state of the art in the sense ot

zvc-icle 5¢.Z' EPC. Therefore, said subject-matter

-nvolves ar inventive step in the sense of Article 5¢&
IPC and, thus, present Clazxm 1 is allowable (Zrt. 52{1)
DL . Tnerefore, since Claims 2 to & are also alloweble
zs dependent from Claim 1. the patent can be maintained
el form (Zro. 102(32; EPC!.

Rembursemsnt of che appes’l fee

The Appe.lant has reguested reimpursement of the appeal
fee or =hne grounds that the Opposition Division

~smmic--ed aT _east one supstantial procedural violatiorn.
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First, the aAppellant has argued that the contested
decision (see the paragraph bridging pages 10 and 11)
refers to infringement proceedings pending between
Respondent I and himself, which he had mentioned
himself, concerning the same type of apparatus as the
apparatus in dispute, and that this was used against
some of his arguments concerning the interpretation of
the claims using the description and the drawings.
However, this argument is not convincing for the
following reasons: First, although it may have been
inappropriate to mention the pending infringement
proceedings in the reasons of the decision, it is
however to be noted that it is in particular the
Appellant himself who argued first about this question.
Moreover, since the decision under appeal is not
concerned with the patent as granted and since thus any
objected lack of clarity of the amended claims can, if
possible, be met by further amendments of the claims by
taking into account the description and drawings, the
question of the interpretation of the claims, in which
context the pending proceedings are mentioned in the
decision, was not relevant for a comparison of the
alleged prior art and the claimed apparatus, which was
the crucial point of said decision, and thus cannot be
considered as having been decisive. In this respect, the
conclusions of the decision T 20/90 of 27 June 1991 (see
point 2 of the reasons) cited by the Appellant, that
there has been a substantial procedural violation
because prior to the contested decision no reason had
been given for holding a particular measure obvious for
the person skilled in the art, cannot be applied
directly to the present case wherein, as admitted by the
Appellant, as well the alleged public prior uses as the
pending infringement proceedings were discussed during T
the oral proceedings before the contested decision.
Therefore, the Appellant's argument, that the Oppositicn
Division omitted to apply Article 113(1) EPC in that it



=Z not check or give the proprietor the opportunity tc
—zklish facts relating to both the pending proceedings
ens the alleged prior use, does not reguire further

.

ccmsideration as being irrelevant to the impugned

—==z zppellant has &also argued that the contested
Zzzision contravened the requirements of Rule 68(2) EZPC
rzzause it was insufficiently substantiated with regzaxd
=- the special character of the client of Opponent I,
{.=. MBB, and with regard to particular circumstances oI

-z case. However, it is to be noted that further

=z-sideration of & case by a Board of appeal may lezl :tc
c=nclusions differentc from those oZ an Opposition

T:-ision, but Rule 68(2) EPC only reqguires that the

Zz-igions open to appeal shall be reasoned; thus, sizn

()

e
i~ the present case the decision comprises a reasoning
sc=cifying the grounds on which the decision is basegd,
:- ie correct in this respect. Concerning the further
zerzuments of the Appsellant that he did not receive
-=portant documents Zrom Opponent II and accordingly”
~~-1& not take them into account for his argumentat:>on
2T The ofal proceedings at the firsc instance,, it iz <c
= noted that, although the decision (see page 11, ZIixrsc
c-rolete paragraph) contains & statement that

Zzconent II was alsc able tc illustrate that & devics
»z3 been previously made available tc the public, Im

- =w of which the conzested Claim 1 was not inventive,

==z crucizl reason or which the decision under appea-
wz=s based concerned only the puklic prior use allegel i
e

s
ent I, so that the late proviszon of thesse

Z--uments was not directly related tc the decisior; Irom

Lur-her statement at the same tex: location oI tns

c=z-:sion, that the Opposition Division did not cons-asxr
:- necessary to discuss the arguments of Opponent - -
dz-=2z:1 since it had already beer. demonstrated that

~-z:m 1 was not invenztive, it s additionally dsrivaI_

h
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that the indications concerning the public prior use
alleged by Opponent II were only an expression ci the
opinion of the Opposition Division ané not the basis for
the decision. Thus, also for this reason, there can be
seen no substantial procedural violation within the
meaning of Rule 67 EPC. Therefore, no reimbursement of
the appeal fee in accordance with said rule can be

ordered.

For these reasons it is decided that:

1. The appealed decision is set aside.

2. The case is remitted to the Opposition Division with the
order to maintain the patent in amended form: Cilaims 1
to 8 filed in the oral proceedings of 1é February 1295;
description to be adapted; drawings &s in the patent
specification.

3. The request for reimbursement of the appreal fée is
rejected.

The Registrar: The Chairman:

' N RVRY. 3P
VLG@N CaR
P. Martdrana E. Turrini

MCl
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