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Summary of Facts and Subm ssi ons

2102.D

Eur opean patent No. 0 106 620 having the title "Process
for preparing a butter-1like spread" was granted and
opposed by three opponents. Al the opponents appeal ed
t he decision of the opposition division to accept the
first auxiliary request and maintain the patent in
amended form

The Board issued a communi cation prior to arranging
oral proceedings. On 24 and 25 Novenber, respectively,
opponent 01 withdrew its opposition and its appeal and
opponent 02 withdrew its opposition. The oral

proceedi ngs, which had been appointed for 7 Decenber
1999, were cancelled after appellant | (opponent 03)
had indicated in witing that he would not attend, the
respondent having only requested oral proceedings in
case the board would not accept its request that the
appeal be di sm ssed.

The main claimas maintained by the opposition division
reads as foll ows;

"A process for producing a butter-like spread by
bl endi ng cream separated fromcows mlk with edible
triglycerides of non-dairy origin, the blend being
churned to forma butter-like spread which is separated
fromthe resulting agueous phase characterised in that
t he proportions of the creamand triglycerides of non-
dairy origin are such that the triglycerides of non-
dairy origin represent at |east 35% by weight of the
total fat content of the spread and wherein the solid
fat content of the triglycerides of non-diary origin is
15%to 35% by weight at 5°C and 7.5 to 25% by wei ght at
20°C and is such that the blend of cream and
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triglycerides of non-dairy origin is suitable for
churning at 5 to 10°C and further characterised in that
the proportion of triglycerides of non-diary origin and
solid fat content thereof matches with the conposition
of the creamto afford a spread having a desired
spreadability corresponding with a penetroneter |oad of
| ess than 800 g when tested at 5°C by a constant speed
penetroneter using a cone angle of 45°, a penetration
depth of 7 mmand a rate of 1 misec."”

The docunments relevant to this decision are;

(1) "Churning of Blends of Dairy Cream and Vegetabl e
Ol" Leaflet published in 1977 by Ets. Sinon
Freres of Cherbourg, France.

(2) "Information Concerning Production of Butter
Bl ended with Vegetable Gls in the United States”
Leafl et published in 1978 by Ets. Sinon Freres of
Cher bourg, France.

(6) "Butterine Made From Rape G |" by T. Alsafar,
J. Inst. Can Sci. Technol. Aliment. Vol une 7,
No. 3 (1974), pages 220 to 225.

(9) "Margarine and Qther Food Fats - Their History,
Production and Use" by M K. Schw tzer, extracts
from pages 235 to 252: published in 1956 by
I ntersci ence Publishers Inc., New York, U S. A

(10) "Food QG ls and Their Uses" pages 135 to 144, by
T. J. Weiss: published in 1970 by the AV
Publ i shi ng Conpany I nc, Westport, Connecticut,
U S A
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(18) NL-A-7 900 073 = GB-A-1 582 806.

(43) Food Engineering, February 1952, page 111 to 115

(50) AU-A-431 955

(54) Margarine, A J. C. Andersen and P. N. WIllians
second edition. Perganon Press, 1965, pages 58 to
73.

V. The appel |l ant argued essentially as foll ows;

Article 123 EPC

The only expressions relating to spreadability, which
could be found in the application as originally filed,
were "inproved spreadability at 5 to 10°C (page 2,
line 1) and "spreadability characteristics desired in
the final product” (page 4, last line to page 5 first
fine). Thus no connection could be found between a
"desired spreadability and a penetroneter |oad" |et

al one a "penetroneter |oad of |ess than 800 g". The
only place in the original description where nention
was nmade of a value "800" for a penetroneter |oad was
on page 10, line 9. But that value had nothing to do
with the spreads according to the proposal, because it
related to normal butter. On the basis of this the

i ncorporation of the expression "desired spreadability
corresponding with a penetronmeter |oad at 5°C of |ess
than 800 g" into paraneter 5 of the main claim wth
the aimof "creating a particul ar neaning" did not neet
the requirements of Article 123(2) EPC.

| nventive step

2102.D Y A
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Wth respect to the solid-fat content of the vegetable
oil the originally filed description of the patent in
suit on page 4, lines 1 to 15 nade it clear, that if
the m xture of cream and vegetable oil contained a
vegetable oil with the given solid fat content at the
given tenperatures, it would certainly be churnable at
churning tenperatures of 5 to 10°C. But the present
claiml (conpare parameter 3) was restricted to the use
of a vegetable oil wth that solid fat content, so that
paraneter 4 of that claim nanely,

"The solid fat content of the vegetable oil is such
that the m xture of cream and vegetable oil can be
churned at 5 to 10°C

was redundant, added nothing with regard to inventive
step, and shoul d be renoved.

Only 3 paraneters should be taken into consideration
for the judgenent of inventive step of the subject-
matter:

(1) the preparation of a butter-like spread with
i nproved spreadability at 5 to 10°C, by churning a
m xture of cream and a vegetable oil;

(2) in which spread the quantity of the vegetable oi
is at |east 35%

(3) the solid fat content of the vegetable oil is 15
to 35% at 5°C and 7.5 to 25% at 20°C.

Docunent (50) described a churned food product
possessing at a given tenperature a better
spreadability and durability than butter and containing
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a maxi mum 30% of the fat content of refined vegetable
triglyceride oil

Docunent (18) described the production of a butter-1like
fat product used in the sane way as butter and was
spreadabl e at refrigerator tenperature, conprising a

bl end of cream and vegetable oil, which oil constituted
15 to 30% by weight of the total fat content.

Docunent (2) referred to a process of producing
"Butterine" by churning a blend of dairy cream and 25
to 50% of vegetable oil at a tenperature of 2°C

Docunent (6) referred to a process of production of a
simlar product, utilizing rape seed oil.

It was known from docunents (9) and (10) that the
frigospreadability of the products depended |argely
upon the relative proportion of the liquid and solid
glycerides and that it correlated well wth SFI
nmeasurenents of the oil fromwhich it was nade.

I n docunent (9) it was stated, that:

The fat phase of a margarine consisted of a blend of
fats.... As the margarine manufacturer had a w de range
of fats to choose from his choice depended on

the ... type of margarine he wanted to produce.

I n docunent (54), page 59 the expert would find that:

For a fat to be plastic it nmust consist of a solid and
a liquid phase, and the ratio of the two phases and the
crystalline character of the solid phase determ ned the
consi stency and firmess. As fats and bl ends of fats
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and oils consisted of m xtures of a nunber of different
glycerides with different nelting points, the ratio of
solid and liquid glycerides varied with the

t enper at ur e.

The expert, preparing a butter-1like product containing
a vegetable oil and knowing that butter at refrigerator
tenperature was by itself relatively hard and thus |ess
spreadabl e, and knowi ng al so that the reason for this
hardness is the relatively high solid fat content of
butter (39% at 10°C) would have only one solution to
solve this problemi.e. to use a vegetable oil wth a
solid fat content which was sonmewhat |ower than that of
butter at refrigerator tenperature.

At 20°C butter was readily spreadable, thus the solid
fat content of the vegetable oil used should not be
much | ower or higher than that of butter at the sane
tenperature. Again, the expert would have had but one
choi ce, which was a vegetable oil with a solid fat
content which should be around the value (16% of the
solid fat content of butter at that tenperature.

The respondent’'s subm ssions are sumrari sed as foll ows:

Article 123 EPC

It was submitted that the amendnents to the patent in
suit, in particular the claimof the main request, did
not contravene the requirements of Article 123(2) or
(3) EPC because the clause "and wherein the solid fat
content... by weight at 20°C"' corresponds exactly with
original claim5. The clause "and is such that the
blend... suitable for churning at 5 to 10°C' was

i ntroduced on the basis of the disclosure at page 4,
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lines 1 to 4 of the European patent application. In the
light of the preceding sentence (page 3, line 24 to
page 4, line 1), it was clear that "sufficiently high"
referred to the solid fat content being adequate to
permt churning of the blend as a whole. The definition
of penetroneter | oad corresponded with the disclosure
of the measurenment of spreadability using a
penetroneter at page 9, line 23 to page 10, line 3. The
val ue of 800 g corresponded with the m ni num val ue
recorded for butter as discussed at page 10, lines 8 to
10 of the European patent application. This, taken
together with the reference to "inproved spreadability"
at line 10 on page 2 clearly established the intention
that the spreads disclosed in the said application
shoul d have a spreadability corresponding with a
penetroneter | oad of |less than the m ni mum recorded for
butter, i.e. less than 800 g.

For the purpose of Article 123(2) EPC it was only
necessary to enquire whether there was any new

di scl osure nmade as a result of introduction of the
clause "and further characterised in that ... desired
spreadability”. The sentence bridgi ng pages 4 and 5
referred to "the spreadability characteristics desired
in the final product”. It was submtted that this was a
di scl osure of the idea that there was a "desired
spreadability”. The early part of this sentence showed
that the ingredients for the spread may be nmani pul at ed
in order to achieve the spreadability characteristics
desired in the final product. Variation in the
proportion of triglycerides and the solid fat content
of the triglycerides were both concepts well explored
in this description as originally filed. The deliberate
variation of these features and the matching thereof
with the conposition of the cream were ideas which were
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clearly suggested in the sentence bridging pages 4 and
5 of the description which dealt with the particularly
preferred enbodi nent where a hard stock was produced by
hydr ogenati on. The extent of hydrogenati on was chosen
having regard to the extent and nature of the
unsaturation in the non-dairy triglycerides to be used.
Those skilled in the art would readily understand this
requi renent since the effect of hydrogenation was
different on different oils and the degree of

hydr ogenati on applied would have different effects on
different raw materials.

To the appellant's objection to the inclusion in
claiml1l of the feature:

"the solid fat content of the vegetable oil is such
that the m xture of cream and vegetabl e can be churned
at 5to 10°C

and suggestion to delete this feature it was said that
this feature was one which had been present in the

cl ai msince before grant and deletion at this stage
mght lead to criticisnms under Article 123(3) EPC.

| nventive step

Docunent (54) related to various properties of fats and
oils. Figure 8 and Table X canme from page 72 of this
book as could be seen fromthe nore extended extract.

It had been argued that "a sinple | ook at the graph and
tabl e woul d provi de teachings about solid fat content
at 5°C. Firstly, neither the graph nor the table taught
anything directly about solid fat content. Secondly,

nei ther one of these could be confidently extrapol at ed
bel ow 10°C, as could readily be understood by
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contenplating the curve for margarine 5 (solid line
with solid dots). If one had data only for the
tenperature range above 25°C and extrapol ated to bel ow
25°C, the extrapol ated curve would be very different to
the real curve at the 20°C point, and by 15°C the
extrapol ati on was conpl etely nmeani ngl ess. There was no
information available fromthe figure as to whet her
there were simlar discontinuities in the curves for
these fat products inmmedi ately to the left of the 10°C
[imt of the data.

The curves for the six margarines shown in Figure 8,
were fairly close to the curve for butter. This

i ndi cated that the margarines were all rather too hard
for spreadability at refrigerator tenperatures. The
conpositions of the margarine bl ends as shown bel ow
Table X tended to confirmthis, they were conventional
conpositions for the hard margarines which were well
known before soft "tub" margarines were introduced. The
age of these products could be discerned for instance
fromthe fact that alnost all of them i ncorporated
whal e oil.

In practice, the art of producing bl ended spreads was
one of bal ancing very many different facets, accepting
| ess than ideal performance in all respects but
generating a product which is as good as possible
having regard to the current state of technol ogy.

There was no suggestion in the prior art of (a)
conbining all the features of present claim1 in order
to fornulate a process for producing | owtenperature
spreadabl e products and (b) that such products have
surprising benefits which could not have been predicted
fromthe prior art, so that the present claiml
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i nvol ves an inventive step.

The appel | ant requested that the decision under appeal
be set aside and that the patent be revoked.

The respondent requested that the appeal be dism ssed.

Reasons for the Decision

1

2102.D

The appeal is adm ssible.

Mai n request

Amendnents, Articles 123(2) and (3) EPC

The appel |l ant objected that the direct association of
"desired spreadability” with the penetroneter |oad at
5°C of less than 800 g constituted added subject-nmatter
not all owabl e under Article 123(2) EPC. In the board's
j udgenent, however, this term does not contravene this
article because it does not in itself disclose a
technical feature not originally disclosed. Al the
exanpl es take a penetroneter reading in grans as a
subj ective assessnent of the spreadability of the
product in each exanple to be conpared with that of
butter, thus this association was disclosed in the

Eur opean patent application as filed. The figure of
800 g as disclosed in the application relates to the
normal figure obtained for butter being of a |ower
spreadability than the products of the patent in suit.
This figure in conparison with those obtained in the
exanpl es serves to indicate that the products of the
invention are nore spreadable than is butter, this
spreadability being a particular aimof the process of
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the patent in suit.

Wth regard to Article 123(3) EPC the subject-matter of
the main claimrepresents a conbi nati on of subject-
matter fromclains 1 and 5 as granted which restricts

t he scope of protection.

Sufficiency, Article 83 EPC

The Board nentioned this point in its comunication to
the parties and is satisfied that the skilled person
woul d be abl e w thout undue burden to prepare using
known techni ques, e.g. hydrogenation, an edible
triglyceride oil having the required solid fat content
at 5° and 20°C and to performthe matching process with
the cream after having performed an anal ysis of the
cream and edi ble triglyceride.

| nventive step, Article 56 EPC

Prior art

Docunent (1) describes the production of a butterine
product prepared by churning creamw th various

per cent ages of vegetable oils. Butterine is a generic
name used to identify a group of such products having a
better spreadability than butter. The disclosure
relates to a process for churning dairy cream and soya
oil, inafifty-fifty proportion to produce Butterine.
This was done by preparing pasteurised 20% fat cream
whi ch was then bl ended with warm soya oil to give a

m xture having a total of 40%fat (20% cream plus 20%
soya oil). After honpgenisation and crystallization the
m xture was churned at 10°C. The ains of this process

i ncl uded the provision of a product having better
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spreadability straight fromthe fridge and a taste
whi ch was closer to butter than margari ne.

Docunent (2) discloses that cream 50% and soya oil 50%
have been bl ended using conventional churns to produce
a butter-like spread al so known under the trade nane
Butterine. The Butterine process involved bl ending "an
oil with a nelting point 38°C very close to the nelting
point of creamfat”, the mxture was slightly
honogeni sed and churned at a tenperature 2°C | ower than
is used for standard cream

According to docunent (6) at columm 1 |ast paragraph,
Butterine contained 40% butterfat plus 40% vegetabl e
fat (rape seed oil). Butterine was also said to possess
"the flavour and cooking qualities of butter and the
econony and spreadability of margarine".

Docunents (9) and (10) are publications which discuss
in general the production of margarine.

Docunent (18) also relates to a spreadable (at 6 to
8°C) edible fat nade by bl endi ng cream and veget abl e
oil (soya bean o0il), the oil anmpbunting to 15 to 30% of
the total fat in the edible product.

The di scl osure of docunent (43) relates to a churned
mar gari ne which has a texture and body characteristics
i ke those of butter.

Docunent (50) discusses, at page 2 |ast paragraph, the
spreadability of a blend of cream vegetable
triglyceride (soy bean oil) which triglyceride provides
a maxi mum of 30% by wei ght of the fat of the product.
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Docunent (54) in Figure 8 on page 72 shows a conparison
of percentage of solid fat glycerides in butter and
mar gar i nes.

Cl osest prior art

Docunent (2) is considered to be the closest prior art
because it describes a process for making Butterine

whi ch product is spreadable although this feature is
not di scussed by docunent (2) and nakes the statenent
that "it is very inportant to use an oil with a nelting
point very close to the nelting point of creamfat”. In
exanples 1 to 3 of the patent in suit the soya oil used
had a nelting point of 36 to 38°C, essentially the sane
as in docunment (2) which does not however describe or
give details of the fat content profile at 5° and 20°C
and does not say that the triglycerides contributed at

| east 35% by wei ght of the fat content of the final
product. However, a matching at |east as regards fat

mel ting point was nade between the triglyceride oil and
cr eam conponent s.

The problemto be sol ved

On the basis of the teaching of docunent (2) the
problemto be solved can be seen as the provision of a
met hod for the production of a butter-like spread by

bl endi ng cream separated fromcows mlk with edible
triglycerides of non-dairy origin to yield a product of
i nproved spreadability.

The solution to the problem

Thi s probl emwas sol ved by the process of claim1 of
t he main request.
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Assessnent of inventive step

The process of the patent in suit is differentiated
fromthe process of the closest prior art docunment (2)
by the ingredients used and triglyceride fat content of
t he product. The use of a triglyceride starting
materi al which has been defined to contain specific
quantities of solid fat, ie, 15%to 35% by wei ght at
5°C and 7,5%to 25% by weight at 20°C, in an anount

whi ch gives at |east 35% by weight of the total fat
content in the spread, was not derivable fromthe prior
art nor would it be associated wth an inproved
spreadability.

Si nce docunents (2) and (6) both relate to the
production of Butterine their conbined disclosures
concern a process of producing Butterine having over
35% by wei ght of fat derived from non-dairy
triglycerides but not one which enploys the non-dairy
triglycerides as defined by the claimat issue.

It is the appellant's view that the manufacturer only
has to choose appropriate ingredients to produce a
product having the required characteristics, eg, sunmer
mar gari nes nust have nore solid body (hard fat) than

wi nter margarines, but the board is convinced that the
production process is conplex and not predictable,
especially in view of the teaching of docunment (9) at
pages 240 and 242, that there is "a wi de range of fats
to choose from', and "It is clear that there is an

al nost infinite nunber of different fat bl ends
possi bl e."™ Thus the choice of a triglyceride as
starting material with the particular features given in
the claimat issue is not obvious. Also with regard to
the properties of the product docunent (9) at page 240
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states that "there is no sinple way of forecasting
exactly the behaviour of a fat blend in the finished
margari ne.", and therefore does not support the
appel l ant's case.

Furthernore, it is not possible to obviously derive
fromthe graph Figure 8 of docunent (54) the solid fat
contents of triglycerides in margarines at 5°C and 20°C
by extrapol ation of the curves which in the graph do
not go below 10°C and therefore there is no data at al
in respect of 5°C, which data are features of the claim
at issue. There is no reason why data for any one

mar gari ne woul d be chosen and extrapol ation to obtain
figures at 5°C is an ex post facto consideration. Thus
the fat content profile of the starting edible
triglyceride is not obviously derivable fromthe prior
art and the solution to the above problemis inventive.

The requirements of Article 56 EPC are nmet by the
subject-matter of claim1 of the main request and al so
by that of the remaining clainms which are all appendant
to it.

Procedure
Since the respondent has only provisionally requested
oral proceedings and this decision is in his favour, no

oral proceedi ngs are necessary.

The respondent requested anendnent of the description
which has to be dealt with by the opposition division.
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For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r wonman:

M Ki ehl U. Ki nkel dey

2102.D



