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Summary of Facts and Submissions

3416.D

The mention of the grant of European patent

No. O 156 170, relating to "Bul k pol yneri zati on process
for preparing high solids and uniform copolyners”, in
respect of European patent application

No. 85 102 065.1, filed on 25 February 1985 and
claimng a US priority of 29 February 1984 (US 584661),
was announced on 11 January 1989 (cf. Bulletin 89/02).
Claim1l read as foll ows:

"A continuous bul k pol ynerization process for preparing
enhanced yi el ds of high solids, non-styrenic acrylic
pol ynmer product having a nunber average nol ecul ar
wei ght of about 1000 to 2500, a pol ydispersity ratio of
| ess than about 3; a dispersion index of up to about 5
and a | ow chronmophore content characterized by the
steps of continuously:
(a) <charging into a continuous m xed reactor zone
containing a nolten resin mxture consisting
essentially of:
(1) at | east one acrylic nononer;
(ii) a polymerization initiator in anounts to
provide a nolar ratio of said initiator to said
acrylic nmonomer from about 0.0005 to 0.06:1
(iii) fromabout 0 to 25 percent based on the
wei ght of acrylic nonmoner of a reaction solvent,
wherein said nolten resin m xture conprises
unreacted acrylic nononmers and the acrylic polymer
product ;
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(b) mintaining a flow rate through said reaction zone
sufficient to:
(1) provide a residence tinme of said charged
acrylic nononer in said reaction zone of from
about 1-30 m nutes; and
(i) maintain a predeterm ned | evel of reaction
m xture in said reaction zone, and;

(c) mintaining the nolten resin mxture at an

el evated tenperature with the range of from about 180°C.
to 270°C. sufficient to provide accel erated conversion
to a readily processable, uniform concentrated pol yner
product . "

Clainms 2 to 8 were dependent clains directed to
el aborations of the process of Claim1l.

Notice of Qpposition was received on 11 Cctober 1989 on
the grounds of Article 100(a) and 100(b) EPC. The
opposition was supported inter alia by the docunents:

DE- A-2 728 459;
DE-B-2 502 172;
DE- A-2 534 603;
DE- A-3 140 383;
WO A-82 02387; and the later filed, but admtted
US-A-4 117 235.

SE R BN E

By a decision which was given at the end of oral
proceedi ngs held on 8 July 1992 and issued in witing
on 20 August 1992, the Opposition Division rejected the
opposi tion.



3416.D

- 3 - T 0913/ 92

According to the decision, the description, which

i ncl uded wor ked exanpl es satisfying the requirenents of
Claim1, was sufficient to conply with Article 100(b)
EPC. As to novelty, none of the cited docunents

di scl osed both the nononers and the process steps of
Claiml. Wth regard to inventive step, there was no
reason to nodify the only one of these docunents, D5,
relating to a simlar problemin respect of the three
admttedly distinguishing features, since this would
constitute an ex post facto anal ysis.

On 30 Septenmber 1992 a Notice of Appeal against the
above decision was filed, together with paynent of the
prescribed fee.

In the Statenent of G ounds of Appeal filed on

20 Novenber 1992 as well as in a further witten
submi ssion filed on 7 Decenber 1993, the Appell ant
(Opponent) argued essentially as foll ows:

(a) D5 was concerned with a continuous bul k
pol ynmeri sation process as clainmed in the patent in
suit, except that styrene was essential and no
initiator was used, the reaction tenperature range
over |l appi ng that cl ai ned.

(b) The skilled person was aware fromthe teachings of
Dl to D4, which disclosed correspondi ng bul k
pol ymeri sati on processes carried out with or
wi thout initiator and with or without styrene
nmonomner, that styrene was not essential.
Consequently, there could be no prejudi ce agai nst
its om ssion.
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Hence, it woul d be obvious for the skilled person,
confronted with the problem of carrying out the
process of D5 in the absence of styrene, to
utilise a certain amount of initiator instead.

The Respondent (Patentee) argued in essence as foll ows:

(a)

(b)

(c)

Only D1 and D5 were relevant to the problemof the
patent in suit because none of the other docunents
menti oned nol ecul ar weight distribution in terns
of pol ydi spersity and distribution index. It was
cl ear, however, that both D1 and D5 were
essentially concerned with styrenic polyners,
whereas the patent in suit was concerned with non-
styrenic pol yners.

On the question of prejudice, it was believed, at
the priority date of the patent in suit, that
styrene-type nononers were indeed essential if the
required properties were to be obtained, as had
been stated in the patent in suit itself.

Accordingly, it could not be a nere optional step
to renmove the styrene. No evi dence had been
brought to show that the skilled person would have
expected the desired narrow nol ecul ar wei ght
distribution to be obtained if styrene were
omtted, let alone at the high yields disclosed.

In a comuni cation issued on 25 August 1995, the Board
infornmed the parties that the docunent D8: EP-A-96 901
was a nore relevant state of the art than D5, and would

be considered during the oral proceedings to be held on
25 Cct ober 1995.
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Wth a letter dated 25 Septenber 1995, the Respondent
subm tted an amended set of Clains 1 to 8 correspondi ng
to Clains 1 to 8 as granted, except that in Caiml,
step (a) the expression "continuous m xed reactor zone"
had been replaced by "conti nuous stirred reactor zone",
as well as anended pages 4 and 9 of the description of
the patent in suit.

The Appel |l ant requested that the decision under appeal
be set aside and the patent be revoked.

The Respondent requested that the patent be maintained
with the amendnents filed on 25 Septenber 1995.

Reasons for the Decision

1

2.2

3416.D

The appeal is adm ssible.

Allowability of amendments

The amendnment in Claim1l (see section VII, above) is
supported by the description on page 8 at lines 64 and
65 of the granted patent (application as filed,

page 22, final paragraph) and does not involve any

br oadeni ng i n scope.

The amendnent to the description on page 4 corresponds
to that made in Claim1, and on page 9 the sentence at
lines 12 and 13 has been deleted. The latter deletion
nmerely concerns an alternative nmeans of providing a
sui tabl e apparatus for carrying out the clained
process.
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No objection to the amendnents was rai sed under
Article 123 EPC by the Appellant. Nor does the Board
see any such objection.

Consequently, the anmendnents are all owabl e under
Article 123 EPC.

Interpretation of Claim 1

It was questioned by the Appellant during the oral
proceedi ngs whether the term "non-styrenic" acrylic
pol ymer product in Claim1l was intended to excl ude

pol yners cont ai ni ng nonoal kenyl aromati c nmonomer units
in general or only those containing styrene itself.

The Respondent decl ared during the oral proceedings,
however, that the term"non-styrenic”" in Caim1l was
intended to be interpreted adjectivally, i.e. as
nmeani ng "non-styrene-like" and therefore to exclude al
nonoal kenyl aromatic nononers and not just styrene
itself.

This interpretation is in the Board's view in any case
consistent with the phrase "consisting essentially
of.... (i) at least one acrylic nononmer" defining the
m xture charged into the continuous stirred reactor
zone. The phrase "consisting essentially of" could not,
in the Board' s view, be construed as excluding, say,
only styrene itself and not other styrene-Ilike

(rmonoal kenyl aromatic) nononers.

Consequently, the Board takes the viewthat Claim1 can
only be interpreted in the sense of the declaration by
t he Respondent.
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As to the term"continuous stirred reaction zone"
(CSTR) in Caim1l and el sewhere, the definition of such
a zone was the subject of deliberation by the Board in
earlier, related proceedings involving the sane parties
(T 0339/91 and T 0237/93, both of 12 July 1995) and was
held, inrelation to the subject-matter of the patents
then in suit (corresponding to D5 and D8,

respectively), to be a zone having a mxing profile
with no concentration or tenperature gradients, and in
whi ch back m xing was essential (cf. T 0339/91, Reasons
for the Decision, paragraph 4.4).

The term does not have a different nmeaning in the
present case, and hence the sane interpretation is
appl i cabl e.

The closest state of the art

The patent in suit is concerned with a bulk

pol ynmeri sati on process capabl e of selectively providing
hi gh yields of high purity, |ow nolecul ar weight
acrylic polynmers suitable for high solids applications,
the term"acrylic polynmers"” referring to the addition
pol ymer formed by pol ynmerising acrylic nononers

(page 3, line 64 to page 4, line 2).

Such a process is known from D7, which discloses the
pol ynmeri sation of acrylic nononers to give a non-
styrenic acrylic polyner product of |ow nol ecul ar

wei ght and | ow viscosity and thus relates to the sane
problemas the patent in suit. A further line of
argunment starting fromD8 as closest state of the art
was presented at the oral proceedings by the Appell ant
and will be considered in turn. Froma systematic point
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of view, however, D7 is considered to formthe cl osest
state of the art.

According to D7, a | ow nol ecul ar wei ght |iquid,

pol yneric, thermally renovable coating vehicle is
prepared by polynerising at | east one acrylic nononer,
e.g. an al kyl nethacrylate, at elevated pressure (2 to
10 at nospheres) and at a tenperature of about 200°C to
300°C., and close to but not exceeding the "ceiling
tenperature”, i.e. the tenperature at which the rate of
pol yneri sati on beconmes equal to the rate of

depol yneri sation, the resulting polyneric materi al
havi ng a nunber average nol ecul ar wei ght (W) |ess than
about 5 000 and a viscosity at 25°C of |ess than about
200 000 centipoise (Claim1; colum 1, lines 40 to 45).

The process may be carried out in the presence or
absence of a polynerisation catalyst (colum 2, lines 1
to 5).

According to the exanples, 10 m sanples of n-butyl

nmet hacryl ate (Exanples 1, 3) or nethyl nethacryl ate
(Exanpl e 2) were heated under nitrogen in a sealed tube
for 16 h at 262°C (Exanple 1), at 230°, 240°, 248° and
280°C (Exanple 3) or for 18 h at 230°C (Exanple 2). The
resulting polynmers were liquid, with polynerisations at
hi gher tenperatures yielding products of |ower
viscosity (colum 5, lines 29 to 63).

This process is thus a batch process carried out on a

| aboratory scal e and has the di sadvant age t hat
excessively long reaction times of 16 to 18 h are
necessary (cf. Exanples). No information is given about
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nol ecul ar weight distribution in ternms of a
pol ydi spersity ratio or a distribution index.

Conmpared with this state of the art, the techni cal
problemis to be seen as providing an inproved process
of preparing such wholly acrylic polyners nore rapidly
and on a larger scale, in high (comercial) yield, in
particular to provide a non-styrenic acrylic polyner
product having a nunber average nol ecul ar wei ght of
about 1000 to 2500, a polydispersity ratio of |less than
about 3, a dispersion index of up to about 5 and a | ow
chronmophore content (low col our).

The sol ution proposed according to Caim1l of the
patent in suit is to replace the pressurised

di sconti nuous (batch) process of D7 by a continuous
bul k pol yneri sation process which may be carried out at
at nospheric pressure and involves the use of a
continuous stirred reactor zone (CSTR), into which
acrylic nmonomer m xture containing a snmall anount of
initiator (nolar ratio of initiator to acrylic nononer
m xture 0.0005:1 to 0.06:1) and optionally sone sol vent
(0O to 25 wt% of the acrylic nononers) is continuously
charged, and through which the flowrate is naintained
to provide a residence tinme of the nononer m xture of
about 1 to 30 mnutes and a predeterm ned | evel of the
reaction mxture in the reaction zone.

That this process results in enhanced yields (well over
90% of theoretical) of high solids, non-styrenic
acrylic polynmer product having the required nol ecul ar
wei ght and nol ecul ar wei ght distribution in terns of

pol ydi spersity ratio and distribution index as well as
| ow col our is evidenced by the | arge nunber of exanples
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in the patent in suit, especially, for instance,
Exanples 1 to 3.

Consequently, the Board finds it credible that the
cl ai mred neasures provide an effective solution of the
techni cal probl em

Novelty

The Board concurs with the finding in the decision
under appeal, according to which none of the docunents
D1 to D7 discloses a process where both the nononers
used and the process steps taken are the sane as in
Claim1.

Whilst DB admttedly relates to a process identical in
al nost every essential respect with that of the process
of the patent in suit, nevertheless, in D8, both
Claim1l and the statenment of invention on page 7
require the presence of "at |east one nonoal kenyl
aromati c nononer", as do all the worked exanpl es.

Al though there is an isol ated statenent on page 9 of

D8, that "The m xture of vinyl nononers enployed to
formthe vinylic polynmer product preferably includes at
| east one nonoal kenyl aromati c nononmer and at | east one
acrylic mononmer”, it is clear fromthe comentary on D8
in the description of the patent in suit, that it had
previ ously been thought that the presence of styrene-
type nononers was necessary to the overall Kkinetics of
bul k pol ynerisation to produce a polyner having a tight
nol ecul ar wei ght distribution, |ow viscosity and | ow
col our (page 6, lines 25 to 28).
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This is corroborated by the description in D8 itself,
according to which "The reaction is postulated to be
primarily thermally initiated with the polynerization
initiator (catalyst) acting to help define the purity,
wei ght distribution, nolecular weight and yield of the
resulting polyner." (page 8, lines 8 to 12).

In this connection, it was accepted by both parties

t hat styrene was generally known to be typically
thermal |y polynerised (Statenment of G ounds of Appeal
page 2, pre-penultinmate paragraph).

Thus, the argunent of the Respondent, at the oral
proceedi ngs, that the word "preferably” should be
construed in the light of the clains and statenent of

i nvention, was not contested by the Appellant. On the
contrary, the Appellant was al so of the opinion that D8
required, as an essential feature, the presence of a
nonoal kenyl nononer (subm ssion filed on 24 August

1995, page 2).

Consequently, it is accepted by the Board that D8,
properly construed, nust be regarded as requiring the
presence of a nonoal kenyl aromatic nononer.

Even if independent account were taken of the isol ated
statenment on page 9, it in any case links the acrylic
nmonomer s unanbi guously wi th nonoal kenyl aromatic
nononer s.

Consequently, D8 fails to disclose a process where both
t he nononers used and the process steps taken are the
sane as in Caim1l of the patent in suit.
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Thus the subject-matter of Caim1l is novel.

Inventive Step

To assess the question of inventive step, it is
necessary to consider whether the skilled person,
starting from D7 woul d have consi dered naking the
conbi ned nodi fications of the solution specified in
section 4.4 above, in the expectation of achieving an
i mproved, comrercial yield of acrylic polymer product
of the required | ow nol ecul ar wei ght, narrow nol ecul ar
wei ght distribution and | ow col our.

There is no suggestion to nmake these nodifications in
D7 itself, because this docunent discloses only a

di sconti nuous batch process which is exenplified as
taking many (16 to 18) hours reaction tinme to produce a
yield inferior to that of the patent in suit. In
particular, there is no disclosure of a CSTR

As to the process of D8, this requires the presence of
a nonoal kenyl aromatic (styrenic) nononer (section 5.2,
above).

The argunent of the Appellant, that the skilled person
woul d consi der replacing the styrene and would find it

obvious, in the absence of styrene, to add an initiator
i s unconvincing, for the follow ng reasons.

On the one hand, it is not at first sight obvious to
omt sonmething which is taught as essential in a
docunent. Consequently, for the skilled person
considering the disclosure of D8 in relation to the
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stated problem the question of omtting styrene would
not ari se.

In any case, whilst D8 describes a copolynmer of two
types of nononers, these two categories are in practice
not equival ent, since styrene has a dual function in
that it also acts as a thermal initiator (see

section 5.2, above). Thus, even a broad interpretation
of D8, according to which the two types of nononers
woul d not be conpul sory, would still not |ead the
skilled person to dispense with styrene, but if
anything rather with the acrylic nononer.

On the other hand, according to the uncontested

subm ssion of the Respondent at the oral proceedings,
the half-life of a typical peroxide initiator at the
tenperatures utilised in the clainmed process (180° to
270°C) was short conpared with the necessary residence
time in the reaction zone, and further depletion of the
initiator conpared with the input concentration in any
case occurred during the continuous flow through the
reacti on zone.

Thus, to replace styrene woul d have required
excessively large quantities of initiator (according to
t he Appellant at the oral proceedings at least 10 to 15
w9 .

In the Board's view, the skilled person, faced with
this situation, in which styrene was consi dered
essential, and the peroxide-type initiator was not
consi dered capable surviving in sufficient quantities
to sustain the reaction, let alone to assure adequate
control over the nol ecul ar wei ght and nol ecul ar wei ght



6.4

6.4.1

3416.D

- 14 - T 0913/ 92

di stribution of the product, would have regarded such
repl acenent either as not feasible at all, or else as
requiring addition of the initiator in such |arge
guantities as would have risked prejudicing the quality
(colour) of the product. Such quantities would in any
case have exceeded the |limts permtted by the solution
of the technical problem (section 4.4, above).

The further argument of the Appellant, that such

pol ynmeri sation reactions were neverthel ess known from
Dl to D4 to have been carried out in the absence of
styrene and still using only small quantities of
initiator (0.1 to 3 w% is not supported by the

rel evance or the disclosures of the docunents

t hensel ves.

O the docunments D1 to D4, which relate to the bul k
preparation of copolynmers fromm xtures including inter
alia acrylic nononmers, D1 to D3 have been the subject
of scrutiny by the Board in the earlier, related
proceedi ngs already referred to (section 3.2, above).

| ndeed, according to these earlier decisions of the
Board, the docunents here nunbered D1, D2 and D3 were
found not to disclose the use of a CSTR in the sense of
the termused in D5 or D8. Furthernore, according to
the first-nentioned of these decisions, these docunents
were found, except in the case of D1, also to fail to
di scl ose a pol yner product having a narrow nol ecul ar
wei ght distribution, expressed in nunerical terns
corresponding to pol ydispersity ratio (see al so

T 0339/91, Reasons for the decision, paragraph 6.1.6.3,
6.2 and 6.3.6 in relation to the docunents there
nunbered D1, D2 and D3 respectively).
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Since no further subm ssions in relation to these
docunents are on file which would throw new |Iight on
the matter in the present case, the Board sees no
reason to alter its previous findings in this
connecti on.

Hence D1, D2 and D3 are held not to disclose the use of
a continuous stirred reactor zone, nor, in the cases of
D2 and D3, polyner products of the | ow pol ydi spersity
ratio etc., which, according to D5 and D8 are

achi evable with such a zone.

6.4.2 Al though D4 discloses a bulk polynerisation process
which is continuous in the sense that a nolten
copolymer m xture is renoved froma pressure vessel at
the sane rate that fresh nononer m xture of nononer is
charged (page 10, Exanples 1 to 6), there is no nention
of a stirrer of any kind. Even if the presence of a
stirrer were inferred fromthe safety point of view,
however, there is no indication that such stirring
woul d be of a kind to establish tenperature and
gradient free conditions corresponding to a CSTR

This is borne out (i) by the nature of the products
contenplated by D4 (organic acid builders for washing
powders) in which the viscosity properties attainable
wi th narrow nol ecul ar wei ght distributions are of no
interest, and (ii) the nol ecul ar wei ght of such
products, as shown by the results in Table 1, in which
the K-values are indicative, according to the
uncont est ed subm ssion of the Respondent at the oral
proceedi ngs, of a nolecul ar weight in excess of about
15 000, i.e. far above the maxi num al |l owed by the
solution of the technical problem Hence, there is no

3416.D Y A
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evi dence that the conditions for a | ow nol ecul ar wei ght
and narrow nol ecul ar wei ght distribution corresponding
to a CSTR zone have inplicitly been fulfilled.

Consequently, D4 is also held not to disclose,
explicitly or inplicitly, the use of a CSTR or the
preparation of polynmer products of | ow nol ecul ar wei ght
and narrow nol ecul ar wei ght distribution.

In summary, whatever the recommendations of D1 to D4,
they are evidently not made in the context of a CSTR
process for obtaining a polymer product of the kind
havi ng a | ow nol ecul ar wei ght and a narrow nol ecul ar
wei ght distribution with which the solution of the
techni cal problemis concerned.

In any case, D1 and D2 contain no specific teaching to
omt styrene whilst maintaining a | ow | evel of
initiator and indeed all the exanples of preparation of
acrylic nmononer-containing polynmers in both these
docunents include the presence of styrene.

Consequently, the skilled person would not have derived
fromthe teaching of either DI or D2 that styrene could
be di spensed with where only a small anount of
initiator is present.

Al t hough all the exanples of D4 and certain of the
exanpl es of D3 disclose acrylic nononer-containing

pol ymers without styrene, and furthernore contain
general references to a small anmount of initiator being
present, closer exam nation of these exanples reveals
that mal eic acid anhydride is invariably present as a
nononer .
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According to an uncontested subm ssion of the
Respondent at the oral proceedings, maleic acid
anhydride was known to have a propensity to dinerize
and then polynerise quickly by an ionic nmechanism

Consequently, the skilled person would have under st ood
from such exanples that they were not exanpl es of
conventional radical polynerisation in the sense of D8,
but rather of sone other nechani sm of polynerisation.
Hence the exanples referred to have no rel evance for

t he question of replaceability of styrene in D8.

Hence, there is nothing in the disclosures of D1 to D4,
whet her considered fromthe point of view of the
general character of the processes involved, or the
conbi nati ons of ingredients specified, which would | ead
the skilled person to suppose that the styrene
conponent could be omtted from such polyners produced
by radi cal bul k polynerisation using a CSTR type
process as disclosed in D8.

Consequently, a conbination of the disclosure of D7

with that of D8 would not, even in the light of the

di sclosures of DL to D4 lead, to the solution of the
techni cal probl em

Conclusions simlar to those arrived at in relation to
D8 also apply in relation to D5, the disclosure of
which is simlar to that of D8, except that no
initiator is disclosed and the range of tenperature of
the pol ynerisation reaction is somewhat higher, since
such a reaction in the absence of initiator nmust also
be thermally initiated and the sanme essenti al
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requi renent for the presence of a styrene-type nononer
al so applies.

Consequently, a conbination of the disclosure of D7
with that of D5 would al so not, even in the |ight of
the disclosures of D1 to D4, lead to the solution of
t he technical problem

As to the argunent, put forward by the Appellant at the
oral proceedi ngs, concerning a conbination of the

di sclosures of Dl to D4 directly with that of D7, the
result would not be sonething corresponding to the
solution of the technical problem because, for the
reasons gi ven above, none of the docunents in question
di scl oses the use of a CSTR

In summary, the subject-matter of Claim1l does not
arise in an obvious way starting from D7 as cl osest
state of the art.

In view of the line of argunment followed by the
Appel I ant at the beginning of the oral proceedings, the
Board regards it appropriate to investigate whether a
different result woul d have been obtained starting from
D8 as closest state of the art (cf. section 4.1,

above).

As indicated in section 5.2 above, the disclosure of D8
differs fromwhat is clained in the patent in suit
essentially only inits requirenent for the presence of
a styrene-type nononer.

Al t hough the statenment of problemarising fromthis
state of the art, as presented by the Appellant at the
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oral proceedings, was "to produce further acrylic
polymers in the absence of styrene", this statenent of
problemis not appropriate. According to the
jurisprudence of the Boards of Appeal, it is not

perm ssible to fornulate the technical problemin such
a way as to contain pointers to the solution

(T 0229/85, QJ EPO 87, 237). In this case, the
statenent of problemnot only contains pointers to its
solution, but to all intents and purposes is the

sol uti on.

A nore neutral statement of problemstarting fromD8 is
in the Board's view "to provide further applications of
t he process of D8 for preparing acrylic polymers of |ow
nol ecul ar weight (in particular, a nunber average

nol ecul ar wei ght of about 1000 to 2500), narrow

nol ecul ar wei ght distribution (in particular a

pol ydi spersity ratio of | ess than about 3 and a

di spersion i ndex of up to about 5), and having a | ow
chronmophore content (low col our)".

The sol ution proposed according to CCaimlis to

repl ace the styrene-type nononmer with a nononer m xture
consisting essentially of at |east one acrylic nononer,
i.e. to omt the styrenic nononer, and thus arrive at a
non-styreni ¢ pol ymer product of the sanme nol ecul ar

wei ght and nol ecul ar wei ght distribution
characteristics as in D8.

It is credible that the proposed neasure provi des an
effective solution of the technical problem for the
reasons given under section 4.5, above.
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The solution of the technical problemis novel, for the
reasons given under section 5.1, above.

To determ ne the issue of inventive step, it is
necessary to consider whether the skilled person,
starting fromthe disclosure of D3, would expect to get
whol |y acrylic, non-styrenic polyner products of the
sane quality and nol ecul ar wei ght characteristics if
the styrene-type nononer were omtted fromthe nonomer
charge to the CSTR reaction zone.

This question has to be answered in the negative, for
t he sane reasons as given under section 6.3 etc.,
above, in relation to D8 itself and under section 6.4
etc, above, in relation to a conbination of its

di sclosure with that of D7, with or wi thout any of D1
to D4.

Hence the solution to the technical problem does not
arise in an obvious way starting from D8 as cl osest
state of the art, either.

On the contrary, as the prine source of initiation in
D8 was believed to be the styrene-type nononer, it
appears in the Board's view surprising that such a
relatively small anmpbunt of initiator in the absence of
styrene coul d produce products having a narrow

nmol ecul ar wei ght range and a | ow nol ecul ar weight as is
found according to the patent in suit, let alone in the
hi gh yi el ds di scl osed.

In view of the above, the subject-matter of daimlis
not only novel, but involves an inventive step. The
subject-matter of Clains 2 to 8 which are directly or
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indirectly dependent on Claim1l is by the sane token
al so novel and involves an inventive step.

For these reasons it is decided that:

1. The deci sion under appeal is set aside.
2. The case is remtted to the first instance with the
order to maintain the patent on the follow ng basis:
Cl ai ns: 1 to 8 as filed on 25 Septenber 1995;
descri ption: pages 1 to 3, 5to 8 and 10 to 14 of the
patent as granted and pages 4 and 9 as
filed on 25 Septenber 1995.
The Regi strar: The Chai r man:
E. Gorgmaier C. Gérardin
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