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Summary of Facts and Subm ssions

1231.D

The Appel l ant/ Patentee on 21 July 1992 | odged a notice
of appeal against the decision of 22 May 1992 by the
Opposition Division to revoke European patent

No. 82 301 996.3 and paid the appeal fee on the sane
dat e.

On 2 October 1992, one day after expiry of the
prescribed tinme period, the Appellant submtted a
Statenent of Grounds. After the Registrar of the Boards
of Appeal had inforned the Appellant that it appeared
that a Statenent of G ounds had not been filed within
the tine limt laid down in Article 108, the Appell ant
on 20 Novenber 1992 submitted a request for re-
establishnment of rights under Article 122 EPC

The Appellant submtted as grounds for the request that
delivery of the Statenent of G ounds had been |ate for
reasons beyond their control and that all reasonable
care had been taken to neet the deadline.

The Appellant's argunents as submitted by their
representative nay be sunmari sed as foll ows.

The date of the despatch of the Statenent of

G ounds, 29 Septenber 1992, allowed two days for
it to reach the European Patent O fice in Minich
by the set deadline. The package was sent by the
speci al express delivery service by the Royal
Mai |, nanely the Parcel Force's International

Dat apost service. Their brochure showed that they
of fer a guaranteed delivery tine which, in case of
all former West German addresses is two days. The
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Appel | ants have used this service for severa
years and al ways found themreliable. Usually the
packages have reached the addressee within one
day, well within the guarantee. Qut of sone

360 packages sent since June of 1992 through this
service, only one apart fromthe case now in
question was |late, and that was one without a
proper addressee to a P. O box nunber in Saud

Ar abi a.

The reason for the |ate delivery, as explained by
the Parcel Force service, was that although the
package arrived in Germany on 30 Septenber, it was
hel d up by custons.

The data checki ng systemof the representative for
the Appell ant does not add any tine for the

"10 day" rule. A dated rem nder slip is attached
to all files requiring action having to neet a
deadl i ne. The responsi ble representative therefore
woul d prepare responses well in advance of the
final deadline. The systemis backed up by an

i ndependent | y- mai nt ai ned conput eri sed system whi ch
I ssues nonthly rem nders to each representative.

The reason the grounds of appeal were not sent
earlier was that a nmeeting had to be arranged on
22 Septenber - the date when the representative
had actually planned to send off the Statenent of
G ounds - to discuss the details of a change of
argunents that woul d strengthen the appeal
according to an expert, whose affidavit to this
effect was to be annexed to the Statenent of

G ounds. After the anendnents had been nade,
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approval fromthe Appellant in the US had to be
sought. Everything, except the affidavit, was
conpl eted by Friday, 25 Septenber. On

28 Septenber, the representative arranged for a
tel efaxed delivery of this item

Al t hough theoretically the Statenment of G ounds
coul d have been tel efaxed, it was thought to be
too cunbersone since it consisted of 91 pages. The
representative, however, was confident that the
express postal service would neet the delivery
requi renents, otherw se he woul d have had the
docunent telefaxed in spite of its |length. He had
never before failed to neet a deadline.

According to a submtted copy of a letter froman
enquiries officer at Parcel Force, dated 29 Cctober
1992 and addressed to the Appellant, the itemin
question arrived in Germany on 30 Septenber 1992 and
passed to custons, which only released it to the
Express Mail Service in Miunich on 1 Cctober 1992 at

15: 30 hrs, which was too late for delivery that day.
The itemwas finally delivered on 2 Cctober 1992 at
09:45 hrs to an enpl oyee at the European Patent O fice.

In response to a communi cation by the Board, requesting
further information regarding the Statenent of G ounds,
whi ch as submtted had consisted of 19 pages, and on
the fact that the package had al ready been rel eased
fromcustons on the afternoon of 1 Cctober, the | ast
day of the time period for filing the Statenent of
Grounds, the Appellant, on 26 January 1993, submtted
essentially the foll ow ng:



- 4 - T 0667/ 92

The originally intended Statenent of G ounds woul d
have contai ned 91 pages, but it was decided not to
file the affidavits until the sworn copies had
arrived, as a result of which the actually filed
statenent contained only 19 pages. However, at the
time of planning the best route to get the
docunents to the EPO in due tine, there was stil
the possibility that the signed affidavits would
be avail able and therefore tel efaxing was not a
realistic option

As to the question by the Board regarding the
possibility for Parcel Force to have delivered the
package the sane day it was released fromthe
German custons, this was beyond the control of the
Appel | ant once they had engaged themto deliver

it. Although it my seemas if the carrier would
have had anple tinme to deliver it on tinme, this
was still outside the control of the Appellant.
Anmong ot her factors, Parcel Force would have had
to sort out the relevant package froma batch of
around 1000 or nore mail itenms, as well as to
bring it to the EPO before closing tine, 1% hours
after the rel ease fromcustons. Parcel Force would
not make use of the round-the-clock mail box at
the EPO since they needed a signed receipt in
order to neet the condition under the guarantee
that they deliver the package to the proper

desti nati on.

Reasons for the Decision
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The request for re-establishnment was submtted on

20 Novenber 1992 and the corresponding fee was paid on
the same date. The Statenent of G ounds having been
subm tted al ready on 2 Cctober 1992, all acts required
under Article 122 have been carried out. As the date of
renoval of the cause of non-conpliance with regard to
the filing of the Statenent of G ounds has to be
cal cul ated at 19 Cctober 1992, starting fromthe
comruni cation of 9 Cctober 1992 and adding ten days in
accordance with Rule 78(3) EPC, the request neets al
formal requirenments and is therefore adm ssible.

The tine limts given for appeals serve the object of

| egal security, i.e. the parties as well as the public
wi Il know i nmedi atel y when the decision takes on ful
force, i.e. is no |onger appealable. It also makes for
econony of procedure. Re-establishnent as an exception
fromthis principle is therefore only open to a party
who can show that the tine limt was nmssed "in spite
of all due care required by the circunstances having
been taken" (Article 122(1) EPQC).

It should first be nade clear that the requirenent of
due care nust be judged in view of the situation
existing before the tine limt expired. This neans that
the neasures taken by the party to neet the tine limt
must only be judged with regard to the circunstances as
they were at that tine.

What nust be considered in the present case is whether
the choice of waiting until two days of the tine limt
were | eft and the further choice of a special carrier
for the delivery are in keeping with the due care
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requi renment under the circunstances existing when the
two choi ces were nade.

The question thus first arises whether the Appell ant
could be said to have taken all due care required by
the circunstances when allowng only two days for the
delivery fromthe United Kingdomto Minich, Germany. As
expl ained by the Appellant, the reason for the delay in
sending off the Statenent of Grounds was a last mnute
change of argunentation, which according to the
Appel l ant required affidavits fromexperts in the
United States.

According to the jurisprudence of the Boards of Appeal,
a party wishing to file evidence in support of
argunents and facts does not need to do so within the
time limt given for the Statenent of G ounds (or a
notice of opposition as the case nay be), but can do so
at an appropriate later tinme. To have waited only for
such evidence therefore is no excuse for having m ssed
the tine limt (see e.g. T 324/90, point 5 Q EPO
1993, 33). A Statenent of Gounds is sufficient for the
pur poses of Article 108 EPC, and thus adm ssible, if
the Il egal and factual grounds are given in such a way
and to such an extent that the appeal can be readily
under st ood by any counterparty and the Board of Appeal.

To wait only for further affidavits would therefore not
have been justified in the present case. However, after
careful consideration of the argunents submitted in
this regard by the Appellant, the Board has arrived at
the conclusion that the delay al so was caused by a
change of reasoning, i.e. that the |egal grounds of
appeal had been shifted. Gven this assunption, the
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Board woul d be prepared to accept that the delay until
two days before expiry of the tinme limt in question
did not show | ack of due care.

G ven that the representative was entitled to wait for
instructions in spite of the short tine left, the Board
finds reason to point out that the nethod of telefaxing
i mredi ately would spring into mnd as an appropriate
nmeans of keeping the tinme limt. In this respect the
Appel | ant expl ai ned that they thought a subm ssion of
nore than 90 pages to be rather too cunbersone to

tel efax. The Board would on this point observe that,

Wi th the above jurisprudence in mnd, only a sunmary of
the | egal argunents would have sufficed and no
affidavits woul d have had to be included, and that in
the end only 19 pages were in fact submtted.

In parallel situations for future cases, telefaxing
shoul d preferably be used. However, given that this is
the first case in which the nethod of telefaxing
appears to have been raised as an i ndependent neans of
comuni cating subm ssions to the EPO the Board accepts
t he expl anation of the Appellant why this neans was not
used in this particular case.

A party who has mssed a tine limt nust also show due
care in their choice of method of delivery. The Board
is satisfied that the choice of a special carrier was
acceptable in view of the fact that they had earlier
made use of such a delivery service w thout m shaps.

Anot her question related to the use of outside agents
I's whether or not, once a reliable carrier has been
chosen and conmm ssioned for the delivery, the party is
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entitled to rely on themw thout having to instruct
themfurther, for exanple with regard to the
availability of a 24 hour receiving system (the EPO
mai | - box-system) or to request imedi ate reporting if
there was a risk that the package coul d not be
delivered on tine.

The Appel |l ant argued that they no | onger had any
control of the package once they had transferred it to
Parcel Force, and that what happened thereafter was
beyond their control, inplying that they could not be
held liable for the del ay whatever happened after this
transfer had taken pl ace.

There is established jurisprudence within the Boards of
Appeal of the EPO insofar as assistants are concerned.
In such situations, it has been held that due care has
been exercised al so when assistants performduties
which are routine in character and do not require any
particul ar professional know edge normal |y expected in
pat ent attorneys, provided that such assistants have
been chosen, instructed and are being supervised with
all due care (J 5/80, QJ EPO 1981, 343). No such
correspondi ng jurisprudence has as yet been established
with regard to outside agents.

The possi bl e objection that there is no | ega

connection between an outside agent and the party does
not seemcorrect. Such a legal tie exists in the sense
that the contract with the agent is entered into by the
representative on behalf of that party. If the agent
(here the carrier) cannot accept conditions requested
by the representative, the |atter nust consider whether
he can enter into the delivery contract at all, know ng
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that a |l ack of proper safeguards may be hel d agai nst
hi m under Article 122 EPC with regard to the due care
requirenent.

However, since the facts of the present case are
exceptional in that the package was held in custons for
36 hours, an incident which could not reasonably be
foreseen either by the postal service or by the

prof essional representative - the Board accepts the
argunent that the package woul d have been delivered on
time had it not been for this incident.

The Board is well aware that in the present case the
very extraordinary circunstances regardi ng the

wi t hhol di ng of the package by the custons office in
Muni ch for 36 hours and a necessary sorting out of the
rel evant package froma batch of around 1000 or nore
mai |l items nust al so be given weight.

On bal ance, therefore, the Board is of the opinion that
for this specific case the facts and argunents offered
by the Appellant are sufficient to show due care, as
required by Article 122(1) EPC. The request for re-
establishnment is therefore to be all owed.



Or der

For these reasons it is decided that:

1. The request for re-establishnent is all owed.

2. The appeal is adm ssible.

The Regi strar: The Chai r man:
P. Martorana P. Lancgon
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