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Summary of Facts and Submissions

I.

II.

III.

European patent No. 0 184 626 was granted on 10 January
1990 on the basis of European patent application
No. 85 112 425.5.

The decision to grant was taken by an Examining Division
on 10 April 1989 using EPO Form 2035 bearing the names of

three technical examiners.

Notice of opposition to this European patent was filed on
10 October 1990.

By its decision given at the end of oral proceedings on
28 January 1992 the Opposition Division revoked the
patent. The decision was subsequently issued in written
form using EPO Form 2331 dated 14 February 1992 and
bearing the names of the Chairman and of two other
technical examiners.

Notice of appeal against this decision was filed by the
Appellant (Proprietor of the patent) on 24 April 1992. The
appeal fee was paid on the same day. The Statement of
Grounds of Appeal was received on 24 June 1992.

Reasons for the Decision

1.

04590

The appeal complies with the requirements of Articles 106
to 108 and Rule 64 EPC and is, therefore, admissible.

According to Article 19(2) EPC, an Opposition Division
shall consist of three technical examiners, at least two
of whom shall not have taken part in the proceedings for
grant of the patent to which the opposition relates, and
an examiner who has taken part in the proceedings for the

ceif
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grant of the opposed patent shall not be the Chairman of

the Opposition Division.

In the present case from the examination of the file, and
in particular from a comparison of the above-mentioned EPO
Form 2035 of 10 April 1989 and the EPO Form 2331 of

14 February 1992, it is apparent that:

- the decision to grant the European patent No. 0 184 626
“was taken by three technical examiners,

- the decision to revoke this European patent was taken
by a Chairman and a technical examiner who had already
acted in the Examining Division which granted the same

European‘patent.

It is evident that such a composition of the Opposition
Division does not satisfy the requirements of

Article 19(2) EPC, since two of its members acted in both
the proceedings for grant and the opposition proceedings,
and since furthermore one of these two acted as Chairman

of the Opposition Division.

It follows from the lack of jurisdiction of the first
instance that the impugned decision must be considered as
void ab_initio and of no legal effect. The Board
accordingly sees no need to hold oral proceedings in the

present state of the case.

The faulty constitution of the Opposition Division gives
rise to a substantial procedural violation and the
reimbursement of the appeal fee must be ordered (Rule 67
EPC) .

Since the parties are entitled to have their case
considered by two instances, the case must be remitted to
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the correctly composed Opposition Division with the order
to examine whether the grounds for opposition prejudice
the maintenance of the European patent.

Order

For these reasons, it is decided that:

1. The impugned decision is null and void ab initjo.

2. The case is remitted to the first instance for further
prosecution.

3. The reimbursement of the appeal fee is ordered.

Thi/jiiiiiiiii The Chairman:

(J (_{Cm-e\h“‘

N. Maslin C. Andries



