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Summary of facts and submissions

1549.D

Eur opean patent No. O 067 168, claimng a priority date
of 29 Decenber 1980, was granted on 10 August 1988 on

t he basis of European patent application 81 903 038. 8,
filed on 28 Oct ober 1981.

Claim1l as granted reads (omtting the reference
signs):

"An apparatus for altering the | oop bandw dth of a
hori zontal phase |l ock loop in a television receiver by
changing the gain of a phase detector within the phase
| ock | oop, said television receiver receiving

hori zontal and vertical synchronization pul ses and
including a vertical countdown counter which is reset
by a vertical countdown counter reset signal
conpri si ng:

first neans for detecting coinci dence between a
predeterm ned state of said countdown counter and said
vertical synchronization pul ses; and

swi tching neans coupl ed to said phase detector for
altering the current in said phase detector to alter
its gain,

characterized by:

second neans coupled to said first nmeans for generating
a first potential when said countdown counter is
synchroni zed with said vertical synchronization pul ses
and for generating a second potential when said
countdown counter is not synchronized with said
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vertical synchronization pul ses, said swtching neans
bei ng coupled to said second neans and responsive to
said first and second potentials."

The granted patent al so included an independent nethod
claim Claim®6, corresponding in scope to Claiml.

An opposition was filed on 8 May 1989. The Qpponent
(Appel lant) alleged that the subject-matter of the
patent did not involve an inventive step and requested
that the patent be revoked in its entirety; an
auxiliary request called for oral proceedings to be
appoi nted. The Qpponent referred inter alia to the
followi ng prior art docunent:

D1: DE-A-30 17 934.

In a letter received on 21 Septenber 1991, in response
to a communi cation fromthe Opposition Division to both
parti es suggesting the wording of an i ndependent claim
t he Opponent withdrew the request for oral proceedings
on the condition that the Patent Proprietor accepted

t he wordi ng proposed by the OCpposition Division. On

8 Cctober 1991, the patent proprietor (Respondent)
filed a revised introduction to the description and
anended Clains 1 and 6 based on the proposed wording;
he requested that the patent be maintained in anended
formon the basis of the revised docunents.

Claim 1l as anended reads (omtting the reference
signs):

"An apparatus for altering the | oop bandw dth of a
hori zontal phase lock loop in a television receiver by
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changing the gain of a phase detector within the phase
| ock | oop, said television receiver receiving

hori zontal and vertical synchronization pul ses and
including a vertical countdown counter which is reset
by a vertical countdown counter reset signal
conpri si ng:

first neans for detecting coincidence between a
predeterm ned state of said countdown counter and said
vertical synchronization pul ses; and

switching neans for altering a current in said phase
det ect or;

characterized in that said current is the tail current
of a pair of emtter coupled transistors included in
sai d phase detector

sai d phase detector being arranged such that an
alteration in said current by said sw tching neans
alters its gain; and

second nmeans coupled to said first nmeans for generating
a first potential when said countdown counter is
synchroni zed with said vertical synchronization pul ses
and for generating a second potential when said
countdown counter is not synchronized with said
vertical synchronization pul ses, said swtching neans
bei ng coupled to said second neans and responsive to
said first and second potentials."

\Y/H Caim6 was anended in |like manner to Caiml.

1549.D Y A
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In a decision dated 29 January 1992 the Opposition
Di vision maintained the patent in the anended form

On 26 March 1992 the Opponent | odged an appeal agai nst
this decision and paid the prescribed appeal fee.
Cancel | ation of the decision and the revocation of the
patent was requested. On 16 May 1992 a st atenent
setting out the G ounds of Appeal was filed. Reference
was nmade, inter alia, to the foll ow ng docunments:

D2: GB-A-2 048 605
D3: US-A-4 048 655.

In a further subm ssion received on 4 January 1993 the
Appel l ant additionally referred to the docunent:

D4: Extract fromlecture "Fernsehtechni k™ by
Schonf el der, published 1973, Darnstadt, pages 11/3
to 11/11.

In a comuni cation pursuant to Article 11(2) of the

Rul es of Procedure of the Boards of Appeal, dated

8 April 1993, the Rapporteur expressed the prelimnary
view that the subject-matter of Claim1 involved an
inventive step since it had not been denonstrated how
D1 would |l ead the skilled person to change the gain of
t he horizontal phase |ock loop (PLL) as a function of a
| oss of vertical synchronisation.

On 9 June 1993 the Respondent filed a main request that
the patent be mmi ntained as granted. Reference was made
to appeal G 9/92, pending before the Enl arged Board,

which is directed to the question of whether a Board of
Appeal is allowed to nodify a contested decision to the
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detrinment of the Appellant. The Respondent consi dered

t hat such a nodification would be equitable in the
present case since, in the first instance, the Opponent
(Appel lant) had inplicitly acquiesced in the proposed
anmendnents to the patent; he had stated that he woul d
wi t hdraw his request for oral proceedings provided the
cl ai rs were anended, which they subsequently were, and
yet the appeal had been filed "in spite of this
agreenent between the parties”. Since the Appellant was
free to ask the Board to nodify the Opposition
Division's decision it would be inequitable for the
Respondent not to be free to make the sane request.

Oral Proceedings were held on 15 June 1993. In support
of the contention of |ack of inventive step, the
Appel I ant argued essentially as foll ows:

The skilled person woul d deduce from D1 that the
vertical synchronisation detector coul d advant ageously
be used to alter the gain of the horizontal PLL. As
can be seen fromFigure 4 of D1, circuits 425 and 426
are involved in determning the period during which the
gain of the horizontal phase | ock |oop should be
increased. Circuit 426 additionally supervises the
vertical synchronisation and controls directly the
vertical deflection unit 22; also for this purpose it
depends on circuit 425, which is a divider receiving as
i nput horizontal flyback pul ses generated in the PLL

It should be evident that if the PLL does not work
properly, circuit 426 wll not work properly either and
t he vertical synchronisation pul ses cannot be detected
correctly. The state of the vertical synchronisation is
therefore also an indication of the state of the

hori zontal synchronisation. Since it is well known
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from for exanple, D2 that the horizonta

synchroni sation can be restored faster if the PLL gain
is increased, it would have been obvious to trigger
such a change as a function of the state of the
vertical synchronisation.

The Respondent's argunents in support of the
patentability of the subject-matter of Claim1l can be
summari sed as foll ows:

Al t hough the circuit known from D1 has a nunber of
features in common with the invention, its aimis
different. The problemto be solved in D1 is that
signals reproduced froma video recorder may present a
phase shift fromfield to field. The shift is due to
variations in tension of the tape during recording and
reproduction and is particularly great at the tinme of
swi tching between the magnetic heads, i.e. near the
vertical synchronisation pulse. Therefore it is
proposed in D1 to increase the horizontal PLL gain in
every field for a predeterm ned nunber of scan |ines,
in particular lines eight to sixteen. The initiating
event is therefore a certain line nunber in each field,
according to the invention, however, the initiating
event is a loss of vertical synchronisation which,
clearly, would normally not occur in each field. In
view of the differences in the technical problemin the
two cases, the skilled person would not be led by D1 to
make the changes necessary to arrive at the invention.

D2, furthernore, nmerely shows that it is known to

i ncrease the horizontal PLL gain following a | oss of
hori zontal synchronisation. The state of the vertical
synchroni sation is, however, not used for this purpose.
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The Appel |l ant requests that the patent be revoked in
its entirety.

The Respondent requests that the patent be naintai ned
on the basis of the patent as granted (main request) or
alternatively maintained on the basis of Clainms 1 to 9
as maintai ned by the Opposition Division (auxiliary
request).

Grounds for the Decision

1

1549.D

Admissibility of the Appeal

As indicated at point V above, in the course of the
opposi tion procedure, the Opponent (now Appell ant)
declared that his initial request for oral proceedings
woul d not be maintained if the Patentee accepted the

cl aims proposed by the Opposition Division. He did not
however w thdraw his request for revocation or formally
agree to the proposed clainms. In the Board' s view, the
mere wi thdrawal of a request for oral proceedi ngs does
not inply wthdrawal of any other existing request.
There may be reasons other than consent as to why a
party who had originally requested oral proceedi ngs no
| onger calls for them for exanple a desire to save
costs or to obtain a quicker decision. The Board
accordingly concludes that the Appellant was adversely
affected by the decision within the neani ng of

Article 107 EPC and is entitled to appeal.
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Al other conditions laid down in Articles 106 to 108
and Rul e 64 EPC having been nmet, the appeal is
adm ssi bl e.

Admissibility of the amendments

The Board is satisfied that the clains of the main
request neet the requirenments of Article 123(2) EPC and
that the clains of the auxiliary request neet

Article 123(2) and (3) EPC.

Admissibility of Cited Documents

D3 and D4 were introduced for the first tinme in the
course of the appeal proceedings. In accordance with
Article 114(2) EPC facts or evidence which are not
submtted in due tinme may be disregarded. In particul ar
in opposition proceedings if relevant facts or evidence
are submtted by a party only at a |l ate stage of the
proceedi ngs wit hout very good reason and if, as a
consequence, unnecessary costs are incurred by another
party, this will be taken into account in apportionnent
of costs (see QJ EPO 1989, 417). It is a matter of

di scretion for the Board as to whether a late-filed
docunent should be admtted and, if it is, whether the
Board should itself decide the issue or refer the
matter back to the Opposition Division. In accordance
with the established jurisprudence of the Boards of
Appeal the objective rel evance of the docunment nust
first be considered.

Bearing the above in mnd, the Board concl udes that
bot h docunents should be admtted to the proceedi ngs.
D3 was cited in the original International Search
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Report and appears on the front cover of the patent.
Only in the course of the opposition proceedi ngs were
Clains 1 and 6 anended to introduce the feature now
said to be known fromD3, so that its disclosure only
becane rel evant after anmendnent of the clainms. D4 is an
extract froma lecture given repeatedly to

under graduat e students (see the introduction); the
Board accepts that it represents the common gener al
knowl edge in the art. No objection can arise to a
docunent serving to show what the skilled person would
have known.

Allowability of the Respondent®s main request

|f the Board were to grant the Respondent's main
request, the Appellant's (Opponent's) position wuld be
wor se than had he not appeal ed, the Opposition D vision
havi ng mai ntai ned the patent on the basis of

i ndependent clains nore limted than those of the
granted patent. The question whether a Board of Appeal
is allowed to nodify a contested decision to the
detrinment of the Appellant has, as noted at point Xl
above, recently been referred to the Enlarged Board of
Appeal (pendi ng under nunber G 9/92). Both the present
Appel I ant and Respondent are already parties to these
proceedi ngs (see T 488/91). Since there would be no
point in remtting a second simlar case which invol ves
the sane parties to the Enlarged Board, it was accepted
by the parties in the oral proceedings that, if the
Board consi dered the Respondent's main request to be
allowable in all other respects, the present
proceedi ngs shoul d be suspended until case G 9/92 has
been deci ded.
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Inventive step (main request)

It is conmon ground between the parties that the two
nost relevant docunents are D1 and D2, and that the
subj ect-matter of each of Clains 1 and 6 is novel
having regard to the disclosure of these docunments. The
i ssue of inventive step is accordingly dealt with

bel ow.

D1 is concerned with the problem of discontinuities or
sudden changes in the horizontal sync pul ses which can
occur during the vertical blanking interval when the TV
is fed froma video tape recorder, the problem being
particularly acute in cheap recorders because of the
mechani cal tol erances in an opposed pair of heads which
scan alternately and a sinple transport mechani sm (see
par agr aph bridgi ng pages 8 and 9 of Dl1). This probl em
is solved in D1 by shortening the phase detector tine
constant and thus increasing |oop gain during a
predeterm ned portion of all vertical synchronisation
intervals in order to enable the phase-lock | oop (PLL)
to respond quickly to phase discontinuities in the
horizontal synchronisation. This change in tine
constant is performed wholly automatically at a
predeterm ned point in each vertical blanking interval
and is not dependent on any detection of |oss of |ock
of either horizontal or vertical synchronisation. The
vertical synchronisation detector of D1 is not
described in detail but is presented as a prior art
circuit well known to the skilled person. It is
inplicit in D1 that the detector fulfils its norma
function of generating synchronisation pulses for the
vertical deflection circuits, using a reference signal
derived fromthe horizontal (line) synchronisation
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pul ses for identifying the vertical synchronisation
pul ses in the received TV signal

It is accordingly necessary to consi der whether the
skill ed person, having the disclosure of DL at his

di sposal, would find it obvious to change the detector
gain of the horizontal PLL as a function of a |oss of
vertical synchroni sati on.

According to the description of the contested patent
(colum 2, lines 26 to 35), the detection of |oss of
vertical synchronisation in order to increase the gain
of the horizontal PLL has the advantage that there is
no need for a horizontal coincidence (synchronisation)
detector. This results in a sinplification of the
conplete circuit since a vertical synchronisation
detector would in any case be present. The Appell ant
has submitted that the skilled person would recogni se
that the function of the vertical synchronisation
detector in D1 would be disturbed if the horizontal PLL
does not work properly. The vertical synchronisation
detector would thus also function as a horizontal
synchroni sati on detector.

It is no doubt true that in DL a | oss of horizontal
synchroni sation will influence the output of the
vertical synchronisation detector. However, the

di sclosure of D1 itself in no way suggests this |ine of
t hought. It describes only the normally occurring case
in which the incomng TV signal can be disturbed by

noi se and the |ine synchronisation reference signal is
inmplicitly assunmed to be correct.
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It could be argued that the skilled person would, on
t he basis of his general know edge, be aware that the
i ne synchronisation pulses will not always be ideal
and m ght upset the count of the vertical countdown
counter. Even assuming that he woul d indeed realise
this, the prior art nowhere suggests approaching the
problemfromthe direction of the vertica
synchroni zati on and maki ng use of the verti cal
synchroni zation in order to provide horizontal
synchroni sation information. It would appear nore
straightforward to concentrate on the source of the
errors and thus try to inprove the stability of the
i ne synchronisation signal inputted to the counter.

The Board accordi ngly concludes that the skilled person
woul d not be led by the disclosure of DL to use the
vertical synchronisation pulses to alter the tine
constant of the horizontal PLL

Turning now to the disclosure of D2, in this docunent a
| oss in horizontal synchronisation results in an
increase in the PLL gain of the horizontal
synchroni sati on detector. There is no reason why the
skilled person would omt this detector. To detect, as
proposed in the invention, a | oss of horizontal
synchroni sati on indirectly by way of the vertical
synchroni sation is not suggested by the teaching of D2
and would not, in the Board' s view, have been obvious
to the skilled person

Nor does it appear to the Board that the skilled person
woul d be |l ed by a conbination of the disclosures of D1
and D2, or indeed of either of these docunents with any
of the other prior art of the application and
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opposition files, in the direction of the clained
i nvention.

5.10 The Board thus concludes that the subject-matter of
each of Clains 1 and 6 involves an inventive step.

6. Inventive step (auxiliary request)
The concl usi ons reached in paragraph 5 above al so apply
to Clains 1 and 6 according to the auxiliary request,
whi ch include all the features of the respective clains
of the main request.

7. Since daim1l of the main request has been found
al l omwabl e in substance it will be necessary to suspend

t he proceedings as was indicated in paragraph 4 above,
until G 9/92 has been deci ded by the Enl arged Board.

Order

For these reasons, i1t i1s decided that:

1. The subject-matter of both requests of the Respondent
neets the substantive requirenents of the EPC

2. A final decision on whether the Respondent's main
request is allowable is deferred pending the decision
of the Enlarged Board in case G 9/92.

The Regi strar: The Chai r man:

1549.D
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M Ki ehl P.K.J. van den Berg
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