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Summary of Facts and Submissions

IT.

02959

European patent application 81 301 323.2 concerning a
recombinant plasmid was filed on 27 March 1981. The
Examining Division issued three communications pursuant to
Article 96(2) EPC, the last one on 14 November 1984,
making various objections to the application, inter alia
under Article 83 EPC and as to the formulation of the
claims in the application. By letter of 14 March 1985 the
applicant responded to the last mentioned communication.

It was concluded in the letter "that there would be little

point in further exchange of written communications but
that probably there should be an oral proceeding so that -
the applicant could take these matters to appeal as soon
as possible". On 6 December 1985 the Examining Division

“issued a further communication maintaining its view that

the claims were not meeting the réquirements of the EPC.

- By letter of 1 August 1986 the applicant maintained his

opposite view on this pdint and suggested that possibly a
way of making progress would be for the applicant’s:
attorney kindly to be granted an interview with the
Chairman of the Examining Division. |

On 28 September 1987 the Examining Division issued a
decision refusing the application according to _
Article 97(1) EPC. The grounds for the refusal were, inter
alia, that the claims were lacking élarity as required
under Article 84 EPC in conjunction with Rules 27(1) (d)
and 29(1) EPC. In the reasons for the decision the
suggestion of the applicant for an interview with the
Chairman of the Examining Division was mentioned. However,
this request was not allowed, "because the Examining
Division can only act as a whole and because this request

is not a formal request according to Article 116(1), first
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sentence, with respect to the issues raised in the
communication of 06.12.1985."

On 25 November 1987 the applicant filed a notice of appeal
against the decision of the Examining Division and paid
the appeal fee. A statement of the grounds of appeal was
filed on 27 January 1988.

The appellant submits that the decision of the Examining
Division was "wrongly given" in view of the fact that the
Examining Division had ignored the request made for oral
proceedings. By letter of 29 April 1988 the appellant is
further referring to the decision of Technical Board of
Appeal 3.4.1 of 16 April 1987 in case T 19/87 concerning
the obligation under Article 116 EPC to let oral
proceedings take place if such proceedings have been
requested before issuing a final decision.

The appellant requests that the application be remitted to
the Examining Division for oral proceedings to take place
as soon as possible. Furthermore, the reimbursement of the
appeal fee is requested.

Reasons for the Decision

1.
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The appeal complies with Articles 106 to 108 and Rule 64
EPC and is, therefore, admissible.

According to Article 116(1) EPC, oral proceedings shall
take place either at the instance of the European Patent
Office if it considers this to be expedient or at the
request of any party to the proceedings. This provision is
mandatory and leaves no room for discretion. If a request
for oral proceedings has been made, such proceedings must
therefore be appointed. This is in contrast to a request
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for an interview before the Examining Division, in which
case the Examining Division may refuse such a request if
it considers that no useful purpose would be served by -
such a discussion (cf. Guidelines for Examination in the
European Patent Office, pafagraph c-VI, 6.1) . As pointed .
out in the decision in case T 19/87, referred to by the
appellant, if there is any doubt in any‘particular'Case as .
to whether or not oral prbceedings have been requested,'it
is clearly desirable as a matter of practlce that ' :

k’.clarlflcatlon should be sought from the party concerned.';,

02959

Even if, as stated above, the Examining Division was
forherly entitled to refuse the request made for an |
interview, the reasons glven in the’ dec151on under appeal
for not allow1ng such an interview are very formallstlc
and do indeed not correspond to the_splrlt of the
Guidelines on this point.

Furthermore, in refusing the request for an interview the
Examining Division clearly overlooked the suggestion
previously made in thevletter of 14 March 1985 fbr oral
proceedings. Although the word "request" was not used in
this letter, the "suggestion" must in the circumstances be
construed as a request for oral proceedings within the
meaning of Article 116(1) EPC. There was no reason to
believe that the appellant had dropped this request by his
subsequent asking for an interview, particularly not in
the case the request for an interview should be refused.
It was after all quite clear that the appellant was _
desperately trying to get an opportunity to discuss orally
with the Examining Division the controversial issues of
the formulation of the claims in the application and the
Examining Division should, in the Board’s view, at least
have checked with the appellant whether his formef
suggestion for oral proceedings was still maintained.
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5. In these circumstances the issuing of a final decision
without first summoning the appellant to oral proceedings
was in violation of Article 116(1) EPC and the decision
under appeal is therefore void ab initio. Consequently,
it has to be set aside.

6. The right to an oral hearing as provided for by
Article 116 EPC is a very important procedural right. Any
violation of this right must therefore, in principle, be
considered as a substantial procedural violation within
the meaning of Rule 67 EPC. The failure in the present
case of the Examining Division to provide for oral
proceedings was, in the Board’s view, not an error of
judgement but rather due to negligence on the part of the
Examining Division. The failure in question has therefore
to be deemed as a substantial procedural violation under
Rule 67 EPC. The request for reimbursement of the appeal
fee is therefore justified.

Order

For these reasons, it is decided that:

1. The decision under appeal is set aside.

2. The application is remitted to the Examining Division with
the order that oral proceedings under Article 116 EPC

shall take place before the Examining Division decides
whether to grant or refuse the present patent

application.
3. Reimbursement of the appeal fee is ordered.
The Registrar: The Chairman:
J. Riickerl P. Langon
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