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Summary of Facts and Submissions

I. In a decision dated 5 August 1986 the Opposition Division
rejected the opposition filed against European patent
No.vd 059 280 granted upon the subject-matter of European
patent application No. 81 300 883.6 filed on 3 March 1981
without any claim to priority.

II. An appeal was lodged against this decision requesting that
the decision under appeal be set aside and the patent in
suit revoked.

TII. During oral proceedings held on 8 March 1988 the Appellaht
© submitted Spanish patent No. 487 396. This documet, which
was later shown to have been published prior to the date of
filing of the present application, concerned the same
invention as the one disclosed in the patent in suit.

IV. By a letter filed 10 June 1988 the Respondent requested the
unconditional revocation of the European patent, suggesting
at the same time an award of costs in his'favqur on the
ground that the oral procéedings could have been avoided if
the Appellant had put forward his allegations regarding the
prior published Spanish patent a few days earlier. By a .
letter filed on 27 June 1988 the Appellant contested that
the Respondent was entitled to an award of costs and
requested an apportionment of costs in his favour under
Article 104(1) EPC.

Reasons for the Decision

1. The appeal complies with Articles 106 to 108 and Rule 64
EPC and is, therefore, admissible.
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2. The Respondent (patentee) has made it clear in his letter s
filed on 10 June 1988 that he wishes the patent to be
revoked. Following the principles stated in Decision
T 237/86 dated 11 June 1987, "Abandoned patent/SMS", this
Board has therefore to revoke the European patent.

3. The oral proceedings held on 8 March 1988 would have been
unnecessary if the Appellant had brought Spanish patent
No. 487 396 to the attention of the Board and the
Respondent at an earlier stage in the proceedings, i.e. as
soon as possible after the receipt of the telex on
26 February 1988 informing him of the existance and
publication date of the said Spanish patent. However, the
Respondent is himself the proprietor of the above-mentioned
Spanish patent and, therefore, he should have been aware
that, having paid the granting fee and the first annual fee
on 27 November 1980, under Spanish law in force at that
time the said Spanish patent was available to the public
within the meaning of Article 54(2) EPC from that date,
i.e. before the application date of the patent in suit.
Thus, the failure of both parties to exercise all due care
resulted in oral proceedings which proved to be
superfluous. In these circumstances the Board takes the
view that an award of costs to either of the parties is not
justified.

Order
For these reasons, it is decided that:

1. The Decision of the Opposition Division dated 5 August 1986
is set aside.
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European patent No. 0 059 280 is revoked.

3. The requests for an apportionment of costs under
\ .

Article 104 (1) EPC are refused.

N
\x§$

The Registrar: The Chairman: .
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