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Decision under appeal: Interlocutory decision of the Opposition
Division of the European Patent Office posted on

9 November 2023 concerning maintenance of the
European Patent No. 3538572 in amended form.
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Summary of Facts and Submissions

IT.

IIT.

Iv.

The appeals by the patent proprietor and opponents 2
and 3 lie from the interlocutory decision of the
opposition division concerning maintenance of European
patent No. 3 538 572 in amended form according to the
claims of auxiliary request 9 filed with letter of

9 August 2023 and an adapted description.

In their statement of grounds of appeal, the patent
proprietor (appellant 1) requested that the decision of
the opposition division be set aside and the
oppositions be rejected (main request) or, in the
alternative, that the patent be maintained in amended
form on the basis of any of auxiliary requests 1 to 11
filed therewith.

In their respective statement of grounds of appeal
opponents 2 and 3 (appellant 2 and 3) both requested
that the decision of the opposition division be set
aside and the patent be revoked. Additionally,

opponent 1 (party as of right to the appeal proceedings
pursuant to Article 107, second sentence, EPC)
submitted reasons why they considered that "Revocation
of the patent in its entirety is justified" (letter of
5 July 2024: in particular page 24, last sentence).

Together with the summons to oral proceedings dated
16 July 2025, a communication pursuant to

Article 15(1) RPBA was issued by the Board in
preparation of the oral proceedings.

With letter of 15 September 2025 appellant 1 stated:

"We hereby inform you that we no longer approve the



VI.
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text in which the patent is granted and will not submit
an amended text. For the avoidance of doubt, we also
withdraw all Auxiliary Requests filed during these

proceedings.

It is our understanding and wish that the appeal
proceedings will be discontinued, the oral proceedings
scheduled for 9 January 2026 will be cancelled, and the

patent will be revoked."

The oral proceedings were then cancelled.

Reasons for the Decision

Under the provisions of Article 113(2) EPC, the EPO
shall decide upon the European patent only in the text
submitted to it or agreed by the proprietor of the
patent.

In the present case appellant 1/the patent proprietor
unambiguously indicated in their letter dated

15 September 2025 that they withdrew their approval of
the text in which the patent was granted as well as any
pending claim requests and that they would not be
submitting an amended text, with the consequence that
the patent was to be revoked. This constitutes a
disapproval of any version of the text of the then
pending requests. Therefore, agreement by the patent
proprietor pursuant to Article 113(2) EPC cannot be
held to be given.

Under such circumstances a substantive requirement for
maintaining the patent is lacking and the proceedings

are to be terminated by a decision ordering revocation,
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without going into the substantive issues (see e.g.

decisions T 73/84 and T 186/84).

Order

For these reasons it is decided that:

1. The decision under appeal is set aside.
2. European patent No. 3 538 572 is revoked.
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