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Summary of Facts and Submissions

IT.

ITI.

Iv.

The appellant (opponent) appealed the opposition
division's decision concerning maintenance of European
patent No. 3 296 828 in the form of auxiliary

request 3.

The respondent (patent proprietor) filed with the reply
to the grounds of appeal auxiliary requests 3, 3a, 4,
4a, 5 and 5a. Auxiliary request 3 is the main (i.e. the
highest ranked) request. Auxiliary request 5b was

received on 27 March 2024.

The board informed the parties in a communication in
preparation to oral proceedings dated 16 January 2025
that it was of the preliminary view that the methods in
claim 1 of all the requests lacked an inventive step
and that, in view of that, it did not consider
necessary to elaborate on any other issue at that

point.

Oral proceedings before the board of appeal took place
on 7 August 2025.

During the oral proceedings, the board announced its
conclusion that the method in claim 1 of auxiliary
requests 3, 3a, 4 and 4a lacked an inventive step

starting from D3.

Upon opening of the debate on auxiliary request 5, the
board informed the parties that it was of the
preliminary view that the request contravened the

principle of no reformatio in peius.
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V. The respondent raised an objection of suspected
partiality against all board members. It argued in
essence that an objection with respect to the principle
of no reformatio in peius could only be raised by
another party, and in no case by the board. Since the
board raised the objection ex officio it was "on the
side"™ of the opponent/appellant and thus suspected to
be partial.

Reasons for the Decision

1. In accordance with the procedure in decision T 1028/96
(OJ EPO 2000, 475), the board in the present
composition is competent to examine the admissibility
of the objection under Article 24 (3) EPC.

If the objection is admissible, the objected members
are to be replaced by their alternates and the board in

the new composition decides whether it is allowed.

2. The respondent's objection applies to all the members
of the board in its original composition. The board in
said composition will examine whether the respondent's

objection is admissible in view of Article 24 (3) EPC.

3. The respondent raised its objection immediately after
the board mentioned the issue of reformatio in peius.
There is thus no objection arising from the requirement

of Article 24 (3), second sentence, EPC.

The respondent has not based its objection upon the
nationality of the members. No objection arises thus
from the requirements of Article 24(3), third sentence,

EPC, either.
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The respondent has indicated the facts and arguments in
support of its objection. The objection is thus

sufficiently substantiated.

The appellant's arguments on this issue at the oral
proceedings mainly concerned the substance of the

objection, which should not be dealt with in this

decision.

Order
For these reasons it is decided that:

The objection of suspected partiality on the part of the board

members P. Gryczka, R. Pérez Carldén and F. Blumer is

admissible.
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