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Summary of Facts and Submissions

IT.

IIT.

Iv.

VI.

An appeal was lodged by the opponent (appellant)
against the decision of the opposition division
rejecting the opposition against European patent
No. 2 289 352 (the patent).

With their statement of grounds of appeal, the
appellant requested that the decision under appeal be
set aside and that the patent be revoked. Auxiliarly,

oral proceedings were requested.

With their reply to the statement of grounds of appeal
the patent proprietor (respondent) requested that the
appeal be dismissed, i.e. the patent be maintained as
granted, or, alternatively, that the patent be
maintained in amended form on the basis of one of the
sets of claims of auxiliary request 1 to 20, all filed
with the reply to the statement of grounds of appeal.

Auxiliarly, oral proceedings were requested.

The board scheduled oral proceedings to be held on
17 May 2021 and issued a communication pursuant to
Article 15(1) RPBA setting out its preliminary

assessment of the appeal.

By letter dated 12 April 2021, the respondent filed a
set of claims of auxiliary request 21 and requested

that it be admitted into the appeal proceedings.

In a letter dated 10 May 2021, the respondent declared
as follows "Hiermit nimmt die Patentinhaberin alle

bisher in diesem Beschwerdeverfahren gestellten Antrdge
zuriick und erkldrt, dass sie der Aufrechterhaltung des

Patents in der erteilten Fassung nicht mehr zustimmt
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und auch keine gednderte Fassung vorlegen wird."

(The patent proprietor hereby withdraws all requests
submitted during the appeal proceedings and declares
that it no longer approves the text in which the patent
was granted and that it will not submit an amended text

[translation by the board]).

VITI. The parties were informed by a communication dated
12 May 2021, sent by email in advance on 11 May 2021,

that the oral proceedings were cancelled.

Reasons for the Decision

1. The appeal complies with Articles 106 to 108 and
Rule 99 EPC and is admissible.

2. Pursuant to Article 113(2) EPC the EPO shall decide
upon the European patent only in the text submitted to
it, or agreed, by the proprietor of the patent.

3. Such an agreement cannot be deemed to exist if the
patent proprietor - as in the present case - expressly
declares that it no longer approves the text in which
the patent was granted and that it will not submit an

amended text (see section VI.).

4. There is therefore no text of the patent on the basis
of which the board can consider the appeal. In these
circumstances, the proceedings are to be terminated by
a decision ordering revocation of the patent, without
examination on the appeal on its merits (see decision
T 73/84, O0J EPO 1985, 241, followed by numerous
decisions, see Case Law of the Boards of Appeal of the
European Patent Office, 9th Edition 2019, IV.D.2).
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There are no remaining issues that need to be dealt

with by the board in the present appeal case.

As the appellant's request for oral proceedings was

conditional on the board not granting their main
request and the respondent withdrew their request for
the present decision can be taken

oral proceedings,
without holding oral proceedings.

Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.

The Registrar:

A. Chavinier Tomsic

Decision electronically

d%é’d o
Y/ 0.n3 a1
Ospieog ¥

I\

&
&

2
(2

authenticated

The Chair:

B. Claes



