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Summary of Facts and Submissions

IT.

ITI.

The appeals of the patent proprietor and of opponents
1, 2 and 3 were directed against the decision of the
opposition division to maintain European patent

2 660 309 in amended form.

After having summoned the parties to oral proceedings
to take place on 17 May 2022, the proprietor's
representative requested on 3 May 2022 that the
proceedings be held as a videoconference in view of the
coronavirus situation, in particular to avoid a last
minute postponement if one of the parties were
positively tested when wishing to enter the EPO
premises. The same day the board's registrar forwarded
the proprietor's letter by e-mail to the other parties,
and informed them that the board had decided to conduct

the oral proceedings by videoconference.

At the start of the oral proceedings, the patent
proprietor requested that the patent be maintained in
amended form and the opponents requested that the
patent be revoked. Opponents 3 further requested an
apportionment of costs in view of the late request by
the patent proprietor to conduct the oral proceedings
by videoconference. They explained in particular that
they had booked non-refundable flight tickets in the
expectation that the oral proceedings would be held in

person.

After discussion of the requests on file with the
parties and after having heard the board's conclusion
on these requests, the patent proprietor withdrew its

appeal and all its requests. The opponents maintained
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their appeals and opponents 3 maintained their request

for apportionment of costs.

Reasons for the Decision

1. The board notes that since the patent proprietor
withdrew all its requests, there is no text submitted
or agreed by the patent proprietor on the basis of
which the patent could be maintained (Article 113 (2)
EPC) . The patent is therefore to be revoked.

2. As regards the costs, in principle each party to appeal
proceedings shall bear their own costs. However, the
board may, for reasons of equity, order a different

apportionment of costs (Article 104 (1) EPC).

3. Opponents 3 argued that for reasons of equity the
patent proprietor should be ordered to reimburse the
costs of the non-refundable flight tickets for the two
representatives who had announced their presence at the
oral proceedings, because as a matter of courtesy and
practice, a party should announce at the latest one
month in advance of the date set for oral proceedings
whether they would attend oral proceedings and whether
they requested the oral proceeding to take place by
videoconference. Relying on this practice the flights
had been booked one month in advance of the oral

proceedings.

4. The board recognises that it is good practice that
parties inform the boards in advance whether they will
attend oral proceedings. The reason why this is
regularly done one month in advance of the oral
proceedings is because of a possible request for
interpretation (Rule 4 (1) EPC). There is however no

obligation, neither in a legal provision nor recognised
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by case law, for a party to inform the board no later

than one month in advance.

As far as attendance is concerned, it is possible that
due to non-attendance and/or withdrawal of a request
for oral proceedings, these are no longer necessary. In
these cases, if the other parties are informed so late
that the information does not reach them before they
start their journey to Munich, it may be equitable that
their travel costs are reimbursed, see e.g. decisions

T 937/04, T 258/13 and T 280/15. On the other hand, in
decision T 105/14 the board considered that informing
the parties three days in advance of the oral
proceedings was not too late, and in decision T 2377/13
the board considered that the other party could still

have cancelled travel arrangements two days in advance.

The board further notes that an appellant is also
entitled to withdraw its appeal at any time. Based on
the principle of free party disposition, this right may
not be restricted, even implicitly by the threat of
cost apportionment, on the grounds that oral
proceedings have been scheduled and the opposing party
cannot be notified in time (T 490/05).

With respect to a request to conduct the oral
proceedings by videoconference, in view of the pandemic
and following the introduction of Article 15a RPBA,
parties should be aware that such request can be made
at any time, also shortly before the date of oral
proceedings, and even after parties have already
travelled to Munich, e.g. if a party is confronted with
a positive COVID test result on the date of oral
proceedings and therefore prevented from entering the

EPO premises.
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It follows from the above considerations that parties
should always bear in mind when making travel
arrangements that oral proceedings scheduled to take
place in person can be cancelled, adjourned or changed
into a videoconference at short notice. Therefore, if a
party for economical reasons decides to make travel
arrangements for which no reimbursement is available if

cancelled, they do so purely at their own risk.

Opponents 3 admitted at the oral proceedings that they
were able to cancel their hotel reservations without
having to pay a cancellation charge and that, had they
travelled to Munich, the costs they would have incurred
would have been higher. The reason why they requested
the board to take a decision in their favour was
therefore not in the first place about money, but the
wish for the board to set a precedent discouraging a
party from requesting a videoconference later than one
month in advance of the oral proceedings, as they must
take into account that it is normal practice for the
other parties to book a non-refundable flight at this

point in time.

The board, however, sees no reasons in view of the
above considerations for recognising such practice and

for setting such precedent.
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Order

For these reasons it is decided that:

The decision under appeal is set aside

1.
2. The patent is revoked.
3. The request for apportionment of costs is rejected.

The Registrar: The Chairman:
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