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Summary of Facts and Submissions

I. Both the opponent and the patent proprietor appealed
the decision of an opposition division to maintain the

European Patent No. 2 396 459 in amended form.

ITI. The patent proprietor first requested that the decision
under appeal be set aside to the extent that it is
adverse to the patent proprietor, whereas the opponent
requested that the decision under appeal be set aside

and the patent be revoked.

ITT. With their letter dated 12 October 2022, the patent
proprietor withdrew their appeal. With a further
letter, dated 13 October 2022, the patent proprietor
stated:

"The patentee withdraws its approval of the text of EP
2396459 under Rule 71 EPC. The patentee will not be
filing any further requests. In the absence of a text
agreed by the patentee, the proceedings relating to
this patent are terminated following Article 113 (2)
EPC. In such situations, the proceedings are terminated
by a decision ordering the revocation of the patent
without reference to the substantive issues (see, e.g.,
decisions T 1111/10 and T 1536/14, cited in the Case
Law of the Boards of Appeal of the EPO (9th Edition),
section IV.D.2, and Guidelines for Examination in the
EPO, D-VIII, 1.2.5)."

Reasons for the Decision

1. Pursuant to Article 113(2) EPC, the EPO shall examine,
and decide upon, the European patent only in the text

submitted, or agreed, by the patent proprietor.
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2. There is no such agreement if, as in the case at hand,
the patent proprietor explicitly disapproves the text
of the patent without filing any other amended text on
which further pursuit of the appeal could be based.

3. Since there is no alternative text of the patent which
could be deemed to be approved by the patent
proprietor, their above declaration also implies that
the request to hold oral proceedings is withdrawn (i.e.

there is no text to be discussed).

4. Under these circumstances, the proceedings are to be
terminated by a decision ordering revocation of the
patent, without going into substantive issues (see,
inter alia, T 1111/10 of 8 September 2010, T 1536/14 of
14 October 2015, T 1182/17 of 22 October 2020, T 774/20
of 2 February 2022; cf. also T 1226/18 of
7 February 2022).

Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.
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