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Summary of Facts and Submissions

IT.

ITI.

Iv.

VI.

The appeal, duly filed by opponent 1 (appellant), lies
against the opposition division's decision to reject
the two oppositions filed against European patent

No. 2 762 140.

The appellant requested that the decision under appeal
be set aside and that the patent be revoked.

Opponent 2 (party as of right) did not file any request

during these appeal proceedings.

The board summoned the parties to oral proceedings in
line with their requests. Subsequently, the board gave

its preliminary opinion.

In a letter dated 9 September 2020, the patent

proprietor (respondent) stated:

"the patentee therefore no longer approves the text in
which the patent was granted, and withdraws (i) all of
its existing requests and (ii) 1its approval of the text
on which the patent was granted. The patentee will not
be filing any replacement text, and understands that
the consequence of these actions is that the patent
will be revoked, in line with long-standing case law
(e.g. as summarised in T1288/18, going back to
T73/84)."

In a letter dated 14 September 2020, the appellant
suggested that the board include in its decision a
comment restating its preliminary opinion on the issue

of added subject-matter.
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VII. The board cancelled the scheduled oral proceedings.

Reasons for the Decision

1. The appeal is admissible. It complies with the
requirements of Article 106 to 108 EPC and Rule 99 EPC.

2. Under Article 113(2) EPC, the European Patent Office
shall decide upon the European patent only in the text
submitted to it, or agreed, by the proprietor of the
patent.

3. By disapproving the granted text of the patent, stating
that a replacement text will not be filed, and
withdrawing all pending requests, the respondent has
withdrawn its approval of any text for maintenance of
the patent. There is therefore no valid text of the
patent on the basis of which the board can consider

maintaining the patent.

4. It is established case law that in the present
circumstances the patent must be revoked without
further substantive examination as to patentability
(see decision T 73/84, OJ EPO 1985, 241 and Case Law of
the Boards of Appeal of the European Patent Office, 9th
edition 2019, section IV.D.2). The board has no reason
to deviate from this consistent approach of the boards
of appeal, with the consequence that the patent is to

be revoked.

5. Revocation of the patent complies with the parties'’
requests. There are also no other issues to be decided

upon in the present appeal case. In particular, the
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content of the appellant's letter dated
14 September 2020 is not relevant for the present

decision to be taken. The decision can therefore be

taken without holding oral proceedings.

Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.
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