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Summary of Facts and Submissions

The appeal was filed by the patent proprietor (appellant)
against the decision of the opposition to revoke the patent in

suit.

The appellant requested that the decision under appeal be set
aside and the patent be maintained on the basis of the main
request filed on 11 April 2019, or on the basis of the claims
as granted as auxiliary request 1, or on the basis of one of
auxiliary requests 2-34 filed as auxiliary requests 1-33 with
letter dated 21 August 2018. Respondent 1 (opponent 1)
requested that the appeal be dismissed. Respondent 2 (opponent

2) withdrew its opposition on 5 January 2022.

In its letter dated 17 March 2022 the appellant declared that
it withdrew its approval to the text of the granted patent and
withdrew all outstanding requests, including its request for
oral proceedings. The appellant added that in the absence of a
text agreed by the patentee, the proceedings are terminated by
failure to comply with Article 113(2) EPC, and that in such
cases the proceedings are terminated by a decision ordering
revocation of the patent without reference to the substantive

issues.

Following the appellant's letter the oral proceedings scheduled
for 12 April 2022 were cancelled.

Reasons for the Decision

Pursuant to Article 113(2) EPC, the EPO shall examine, and
decide upon, the European patent only in the text submitted to
it, or agreed, by the proprietor of the patent. Such an
agreement cannot be deemed to exist where - as in the present

case - the proprietor expressly states that it no longer
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approves of the text of the patent as granted and withdraws all

pending requests.

In these circumstances, the proceedings are usually terminated
by a decision ordering revocation of the patent, without

examination as to patentability.

However, in the present case the patent has already been
revoked by the opposition division. The appellant's request
seeks the same legal result as that reached by the opposition
division. The appellant is thus no longer interested in the
continuation of the appeal proceedings nor in a decision in
respect of the appeal under Article 111 EPC. Therefore, the
Board interprets the appellant's request as a withdrawal of the
appeal, in line with numerous previous decisions of the Boards
(e.g. T 18/92, T 481/96 or more recently T 1226/18).

Order

For these reasons it is decided that:

The appeal proceedings are terminated. The decision of the

opposition division revoking the patent becomes final.
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