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Summary of Facts and Submissions

IT.

ITI.

Iv.

The appeal of the applicant ("appellant") lies from the
decision of the examining division refusing European
patent application No. 12 827 559.1, entitled "Methods
and compositions for producing Capsicum plants with

powdery mildew resistance".

The decision under appeal dealt with a set of 14 claims
filed with a letter dated 3 September 2018. It was held
that the subject-matter of claims 1 to 3 and 8 to 14
was excepted from patentability by virtue of

Article 53 (b) EPC and Rule 28(2) EPC.

With their statement setting out the grounds of appeal
the appellant requested, as far as relevant to the
present decision, that the decision under appeal be set
aside and a patent be granted based on the set of
claims dealt with in the decision under appeal and

further, oral proceedings as an auxiliary measure.

Claim 1 of the sole (main) request reads:

"l. An agronomically elite pepper plant comprising at
least a first introgressed chromosomal interval
conferring resistance to Powdery Mildew, wherein the
interval is a Powdery Mildew resistance contributing
QTL on pepper chromosome 4 between markers NE0235653
and NE0240958."

The board issued a communication pursuant to
Rule 100(2) EPC and informed the appellant of its
intention to remit the case to the examining division

for further prosecution.
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V. In reply, the appellant withdrew their request for oral

proceedings.

Reasons for the Decision

1. The appeal complies with Articles 106 to 108 and
Rule 99 EPC and is therefore admissible.

Main request - claims 1 to 14

Exceptions to patentability (Article 53 (b) EPC)

2. In view of the provisions set out by the Enlarged Board
of Appeal for European patent applications pending
before 1 July 2017, the new interpretation of
Article 53 (b) EPC - announced in opinion G 3/19 of
14 May 2020 and being consequential to the introduction
of Rule 28 (2) EPC on 1 July 2017 - has no retroactive
negative effect on the subject-matter of the main
request (see opinion G 3/19, points XXVIII and XXIX).
This implies that the opinion does not acknowledge the
retroactive effect, as provided for in Article 3 of the
Decision of the Administrative Council of 29 June 2017
that introduced Rule 28 (2) EPC.

3. Thus, Article 53(b) EPC, as interpreted by decisions
G 2/12 and G 2/13 (0J EPO, 2016, A27 and A28) 1is
applicable to the present application and the subject-
matter of the set of claims of the main request is not

excluded from patentability.

4. The board thus considers the appeal allowable.
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Remittal (Article 111 (1) EPC)

Order

Pursuant to Article 111(1) EPC the board may either
exercise any power within the competence of the
department which was responsible for the decision
appealed or remit the case to that department for

further prosecution.

It is the primary function of appeal proceedings to

give a judicial decision upon the correctness of the
decision under appeal (see Case Law of the Boards of
Appeal, 9th edition 2019, section V.A.1l.1, second

paragraph and decisions referred to there).

As explained in section II above, the sole reason for
refusing the application was that the subject-matter of
claims 1 to 3 and 8 to 14 of the main request was
excepted from patentability by virtue of

Article 53 (b) EPC and Rule 28(2) EPC. The board reviews

this decision (see points 2. to 4. above).

The board decides to remit the case to the examining

division for further prosecution.

For these reasons it is decided that:

The decision under appeal is set aside.

The case is remitted to the examining division for

further prosecution.
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