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Summary of Facts and Submissions

IT.

IIT.

Iv.

The appeals of the patent proprietor, opponent 1,
opponent 3 and opponent 5 are against the interlocutory
decision of the opposition division maintaining
European patent No. 2 575 835 (the patent) in amended
form on the basis of auxiliary request 2. Opponents 4
and 6 are parties as of right. Opponent 2 withdrew its
opposition with letter dated 3 January 2019 and never

was a party to the appeal proceedings.

With the statement of grounds of appeal, the patent
proprietor requested that the decision under appeal be
set aside and the patent be maintained on the basis of
the main request or one of auxiliary requests 1 to 23
and oral proceedings prior to any adverse decision by
the board.

With their statements of grounds of appeal,

opponents 1, 3 and 5 requested that the decision under
appeal be set aside and that the patent be revoked and
oral proceedings in case the board was not minded to
revoke the patent. Opponent 1 in addition requested
that the board consider whether the opposition
division's decision not to permit further submissions
concerning document D101 at oral proceedings
represented a substantial procedural violation of the

opponents' right to be heard.

The board appointed oral proceedings to be held on
22, 23 and 24 November 2022.



VI.

VIT.

VIIT.
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In a letter dated 15 November 2022, the patent

proprietor declared as follows:

"The patent proprietor no longer approves of the text
with which the above-mentioned patent [European Patent
2 575 835] was granted. The proprietor likewise no
longer approves of the text of the patent as maintained
by the Opposition Division, and the same applies to all
the proprietor's pending main and auxiliary claim
requests in the present appeal proceedings. The
proprietor does not intend to submit any further
amended text in the present proceedings. All the
proprietor's requests in the present proceedings that
were pending prior to the filing of this letter are

withdrawn."

With a communication dated 17 November 2022, sent to
the parties by email on 16 November 2022, the board
informed the parties that in the oral proceedings it
intended to hear the parties on opponent 1's request
concerning a potential substantial procedural

violation.
By letter dated 17 November 2022, opponent 1 withdrew
its request concerning a potential substantial

procedural violation.

The board thereafter cancelled the oral proceedings.

Reasons for the Decision

Pursuant to the principle of party disposition
established by Article 113(2) EPC, the EPO shall
examine, and decide upon, the European patent only in

the text submitted to it, or agreed, by the proprietor
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of the patent.

Such an agreement cannot be deemed to exist if the
patent proprietor - as in the present case - expressly
declares that it withdraws the consent to the text of
the patent in the form as granted, withdraws all claim
requests on file and declares that it will not be

filing a replacement text (see section V.).

There is therefore no text of the patent on the basis
of which the board can consider the appeals. In these
circumstances, the patent is to be revoked, without
further substantive examination as to patentability
(see decision T 73/84, OJ EPO 1985, 241, and Case Law
of the Boards of Appeal of the European Patent Office,
10th Edition 2022, IV.D.2). The board has no reason to

deviate from this case law.

Revocation of the patent is equally the request of
opponent 1, opponent 3 and opponent 5, while there are
no requests on file from the parties as of right,

opponent 4 and opponent 6.

There are also no other issues that need to be decided
upon by the board in the present appeal case. While the
board may ex officio investigate the occurrence of a
procedural violation even in the absence of a party's
request (see e.g. T 0186/02), it does not see any
reason to do so in the present case. The decision can

therefore be taken without holding oral proceedings.
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Order

For these reasons it is decided that:

1. The decision under appeal is set aside.
2. The patent is revoked.
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