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Summary of Facts and Submissions

IT.

IIT.

Iv.

The appeals of both the opponent and the patent
proprietor lie from the interlocutory decision of the
opposition division according to which European patent
2 640 736 in amended form met the requirements of the
EPC.

The patent proprietor requested that the patent be
maintained on the basis of the set of claims of the
main request, or alternatively on the basis of one of
the sets of claims of the first to ninth auxiliary
requests, all filed with the statement of grounds of
appeal. Alternatively, maintenance of the patent was
requested on the basis of the set of claims of the
tenth auxiliary request submitted with the reply to the

opponent's statement of grounds of appeal.

Pursuant to Article 15(1) RPBA, the board issued a
communication in preparation for oral proceedings,

scheduled to take place on 1 December 2022.

With letter dated 9 November 2022 the patent proprietor
stated that it withdrew approval of the text as granted
and as found allowable ("as maintained") by the
opposition division, and furthermore that it withdrew
all requests on file, as well as the notice of appeal
filed on 11 April 2019.

The scheduled oral proceedings were cancelled.
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Reasons for the Decision

1. Under Article 113(2) EPC, the European Patent Office
shall examine, and decide upon, the European patent
only in the text submitted to it, or agreed, by the
proprietor of the patent.

2. The patent proprietor withdrew their consent and
agreement to the text of the patent as granted.
Furthermore, it withdrew all requests pending in the
appeal proceedings. Consequently, there is no text of
the patent submitted or agreed by the proprietor of the
patent, on the basis of which the board can consider

compliance with the requirements of the EPC.

3. It is established case law of the Boards of Appeal (see
for example T 411/20, reasons for the decision, point
3) that under such circumstances, the patent is to

revoked without further substantive examination.

4. By withdrawing its notice of appeal, the board also
considers the patent proprietor to have withdrawn its
appeal. Pursuant to Rule 103(3) (a) EPC, the appeal fee

is reimbursed to the patent proprietor at 50%.

5. There are also no further ancillary issues that need to

be dealt with by the board in the present case.



Order
For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.
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