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Summary of Facts and Submissions

IT.

ITI.

Iv.

VI.

Appeals were lodged by the patent proprietors and by
the joint opponents against the interlocutory decision
of the opposition division that European patent

No. 2 384 110 in amended form and the invention to
which it related, met the requirements of the EPC
(Article 101 (3) (a) EPC). The patent is entitled "Barley
with reduced lipoxygenase activity and beverage

prepared therefrom".

With their statement of grounds of appeal the patent
proprietors requested, as a main request, that the
decision under appeal be set aside and the patent be
maintained as granted or, on an auxiliary basis, that
the patent be maintained on the basis of one of the
auxiliary requests 1 to 11 filed with the statement of
grounds of appeal. They requested oral proceedings in

case that the board could not grant their main request.

With their statement of grounds of appeal the joint
opponents requested that the patent be revoked in its

entirety.

The patent proprietors filed a reply to the joint

opponents' appeal, maintaining their requests.

The board issued a summons to oral proceedings to be
held on 7 June 2022 and a communication pursuant to
Article 15(1) RPRA.

By letter dated 21 October 2021, the patent proprietors

requested revocation of the patent.



VII.

VIIT.

IX.
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With communication dated 27 October 2021 the board
informed the parties as follows: "The board understands
that the proprietors' request implies that they no
longer approve of the text in which the patent was
granted under Article 113(2) EPC, that they withdraw
their auxiliary requests 1 to 11 filed with their
statement of grounds of appeal, and that they will not

file an amended text.

The proprietors are invited to inform the board by

19 November 2021, whether the board's understanding is
correct. Should no reply be received within the
time-1imit set, the board will consider this as
confirmation of the above understanding. It will
therefore then cancel the hearing and issue a decision
with the order that the decision under appeal be set

aside and the patent be revoked."

No reply from the patent proprietors was received by

the set time limit.

The parties were informed by a communication dated
1 December 2021 that the oral proceedings were

cancelled.

Reasons for the Decision

The appeal complies with Articles 106 to 108 and
Rule 99 EPC and is admissible.

Pursuant to Article 113(2) EPC the European Patent
Office shall examine, and decide upon, the European
patent application or the European patent only in the
text submitted to it, or agreed, by the applicant or
the proprietor of the patent.
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3. The patent proprietors requested revocation of the
patent, which the board understands to imply that they
no longer approve of the text in which the patent was
granted under Article 113(2) EPC, that they withdraw
all their auxiliary claim requests filed with the
statement of grounds of appeal, and that they will not
be submitting an amended text (see sections VI. and
VII., above). This understanding of the board was not

disputed (see section VIII., above)

Hence, there is no text of the patent on the basis of
which the board can consider compliance with the
requirements of the EPC.

4. It is established case law of the boards of appeal
that, under these circumstances, the patent is to be
revoked without further examination of the case as to
patentability (see also decision T 73/84, 0OJ EPO 1985,

241) .

5. There are also no ancillary issues that would have to

be dealt with by the board in the present appeal case.

Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.
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