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Summary of Facts and Submissions

IT.

IIT.

Appeals were lodged by the patent proprietor
(appellant I) and by opponent 6 (appellant II) against
the interlocutory decision of the opposition division
that the patent, amended in accordance with auxiliary
request 144 filed during the oral proceedings and the
invention to which it related, met the requirements of
the EPC.

In the decision under appeal the opposition division
held further that claim 1 of the main request and of
all the auxiliary requests which had been filed before
the oral proceedings and were upheld by the patent
proprietor during those oral proceedings and which were
higher ranking than auxiliary request 137, did not
comply with the requirements of Article 123(2) EPC.
Claim 3 of all the other auxiliary requests which had
been filed before the oral proceedings and were upheld
by the patent proprietor during the oral proceedings
(auxiliary requests 137, 139, 141 and 143) was found to
lack clarity (Article 84 EPC).

With their statement of grounds of appeal appellant I
requested that the decision under appeal be set aside
and the patent be maintained on the basis of the claims
of a main request or, alternatively, on the basis of
the claims of one of auxiliary requests 1 to 16 (all
filed with their statement of grounds of appeal and
being identical to the main request and auxiliary
requests 12, 36, 44, 68, 76, 100, 108, 129, 131, 133,
135, 137, 139, 141, 143 and 144, respectively, dealt
with in the decision under appeal). They requested oral

proceedings on a conditional basis.
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Iv. Appellant II (opponent 6) requested that the decision
under appeal be set aside and the patent be revoked.

They requested oral proceedings on a conditional basis.

V. The board summoned the parties to oral proceedings to
be held on 24 and 25 August 2021 and informed them of
its preliminary opinion in a communication pursuant to
Article 15(1) Rules of Procedure of the Boards of
Appeal (RPBA 2020), dated 17 November 2020.

VI. With a communication of 7 July 2021 the board refused
the request for postponement of the oral proceedings
filed by opponent 3 and confirmed that these were

taking place as planned in person.

VII. In a letter dated 13 July 2021 appellant I declared as

follows

"Patentee herewith withdraws all claim requests on file
(i.e., the Main Request as well as Auxiliary Requests 1
to 16 filed with our Grounds of Appeal on February 19,
2019) .

Moreover, Patentee does no longer approve to the text of
the patent as granted as well as the text of the patent
as maintained in amended form (based on the Opposition

Division’s interlocutory decision of October 4, 2018).

Finally, we herewith withdraw our previous request for

oral proceedings."

VIITI. The board thereafter cancelled the oral proceedings.

IX. In a letter dated 29 July 2021 appellant I further
declared that they "confirm that the Patentee will not

submit an amended text of the patent."
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Reasons for the Decision

1. The appeal complies with Articles 106 to 108 and
Rule 99 EPC and is admissible.

2. Pursuant to the principle of party disposition
established by Article 113(2) EPC the EPO shall decide
upon the European patent only in the text submitted to
it, or agreed, by the proprietor of the patent. This
principle equally applies in opposition and opposition-

appeal proceedings.

3. Such an agreement cannot be deemed to exist if the
patent proprietor - as in the present case - expressly
declares that they no longer approve the text in which
the patent was granted, that they no longer approve the
text of the patent in the form as held by the
opposition division to comply with the requirements of
the EPC and that they will not submit an amended text

(see sections VI and VIII).

4. There is therefore no text of the patent on the basis
of which the board can consider the appeal. In these
circumstances, the proceedings are to be terminated by
a decision ordering revocation of the patent, without
examination of the appeal on its merits (see decision
T 73/84, 0J EPO 1985, 241, and Case Law of the Boards
of Appeal of the European Patent Office,
9th Edition 2019, IV.D.2).

5. Revocation of the patent is equally the request of
appellant II and also complies with the requests of
respondents II (opponent 2), III (opponent 3), IV
(opponent 4), V (opponent 5) and VII (opponent 7).
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There are also no remaining issues that need to be
dealt with by the board in the present appeal case. The
decision in the present appeal case can therefore be

taken without holding oral proceedings.

Reimbursement of the appeal fee

Appellant I withdrew their request for oral proceedings
with the letter of 13 July 2021 and thus within one
month of notification of the communication dated

7 July 2021, issued by the board in preparation of the

oral proceedings.

The decision of the board is handed down in writing,
without oral proceedings being held. Therefore, the
requirements of Rule 103 (4) (c) EPC for a partial
reimbursement of the appeal fee paid by appellant I are

met.

The active withdrawal of the request for oral
proceedings by appellant I however does not
automatically lead to a partial reimbursement of the
appeal fee paid by appellant II (see also decision

T 795/19, reasons 4.6 and 4.9).

For these reasons it is decided that:

The decision under appeal is set aside.

The patent is revoked.

The appeal fee paid by appellant I is reimbursed at
25%.
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