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Summary of Facts and Submissions

IT.

IIT.

Iv.

This decision concerns the appeal filed by opponent 1
(appellant) against the interlocutory decision of the
opposition division (decision under appeal) according
to which European patent No. 2 391 447 (patent in suit)

in amended form meets the requirements of the EPC.

The appellant requested that the decision under appeal
be set aside and that the patent in suit be revoked in

its entirety.

In preparation for the oral proceedings on
9 December 2021 the board issued a communication

pursuant to Article 15(1) RPBA 2020.

In its letter dated 19 November 2021, the patent

proprietor (respondent) stated:

"Patentee herewith withdraws (1) the Main Request and
the Auxiliary Request on file and (2) the approval of
the text upon which the patent was granted or any other
form of the patent. Thus, revocation of the patent 1is

requested (Part D, Chapter VIII, 1.2.5 of the

Guidelines for Examination).

The request for oral proceedings 1s also explicitly
withdrawn so that the oral proceedings on December 9,
2021 are void."

The board then cancelled the oral proceedings.

Opponent 2 had not filed any requests.
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Reasons for the Decision

1. Pursuant to Article 113(2) EPC the European Patent
Office shall examine, and decide upon, the European
patent application or the European patent only in the
text submitted to it, or agreed, by the applicant or
the proprietor of the patent.

2. The respondent no longer approves the text of the
granted patent in suit and has withdrawn all pending
claim requests. Therefore, there is no longer any text
of the patent in suit in the proceedings on the basis
of which the board can consider compliance with the
requirements of the EPC. The respondent even clarified
its intentions to the extent of expressly requesting

that the patent in suit be revoked.

3. It is established case law that in the present
circumstances the patent in suit must be revoked
without further substantive examination (see e.g.

T 2405/12 and T 73/84). The board has no reason to
deviate from this consistent approach of the boards of

appeal, and so the patent in suit is to be revoked.
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Order

For these reasons it is decided that:

1. The decision under appeal is set aside.
2. The patent in suit is revoked.
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