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Summary of Facts and Submissions

IT.

IIT.

Iv.

The appeal lodged by the opponent (appellant) lies from
the interlocutory decision of the opposition division
that European patent No. EP 2 387 627 (hereinafter "the
patent") as amended in the form of auxiliary request 1
filed on 3 May 2018, and the invention to which it

relates, meet the requirements of the EPC.

The patent proprietor did not appeal this decision and

thus is respondent in the appeal proceedings.

With the statement of grounds of appeal the appellant
requested, inter alia, that the decision under appeal

be set aside and the patent be revoked.

With the reply to the statement of grounds of appeal
the respondent filed sets of claims of a main request
and auxiliary requests 1 to 15 and requested, inter
alia, that the appeal be dismissed and the appeal be
dismissed (i.e. that the patent be maintained based on
the set of claims of the main request submitted with
the reply to the statement of grounds of appeal which
is identical to the set of claims of the auxiliary
request considered by the opposition division), or,
alternatively, the patent be maintained based on the
set of claims of one of auxiliary requests 1 to 15, all
submitted with the reply to the statement of grounds of
appeal.

In a communication under Article 15(1) RPBA, the board
expressed its preliminary appreciation of some matters

concerning the appeal.
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Both parties were represented at the oral proceedings.
During the oral proceedings, the patent proprietor
withdrew all its requests on file and its approval to
the text of the patent as granted. At the end of the
oral proceedings, the Chair announced the board's

decision.

Reasons for the Decision

Under the principle of party disposition established by
Article 113(2) EPC, the EPO shall examine, and decide
upon, the European patent only in the text submitted to
it, or agreed, by the proprietor of the patent.

Such an agreement cannot be deemed to exist if the
patent proprietor - as in the present case - expressly
withdraws the consent to the text of the patent, and

withdraws all claim requests on file.

There is therefore no text of the patent on the basis
of which the board can consider the appeal. In these
circumstances, the patent is to be revoked, without
assessing issues relating to patentability (see
decision T 73/84, OJ EPO 1985, 241 and Case Law of the
Boards of Appeal of the European Patent Office,

10th edition 2022, IV.D.2).

Revocation of the patent is also the main request of

the appellant (see section III.).
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Order

For these reasons it is decided that:

The decision under appeal is set aside.

2. The patent is revoked.

The Registrar: The Chair:
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