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Summary of Facts and Submissions

IT.

ITI.

Iv.

European patent no. 2 322 664 is based on European
patent application no. 10 181 534.8, a divisional
application of the earlier European patent applications
nos. 09 174 581.0 and 02 740 158.7 (published as

EP 2 236 621 and EP 1 397 510, respectively), the
latter application being originally filed under the PCT
and published as International patent application

WO 02/099034. The patent was granted with 14 claims.

Two oppositions were filed on the grounds set forth in
Articles 100(a), 100(b) and 100(c) EPC. The opposition
division considered the main request and auxiliary
request 1 to contravene Articles 76(1l) and 123(2) EPC
and auxiliary request 2 to fulfil all requirements of
the EPC. The patent was thus maintained in amended form

based on this auxiliary request 2.

Appeals were lodged by the patent proprietor and the
opponent 01 (appellants I and II, respectively). Both
appellants replied to their respective statements of
grounds of appeal and, as an auxiliary measure,
requested oral proceedings. There were no submissions

on file from opponent 02 (party as of right).

The board summoned the parties to oral proceedings
scheduled for 7 February 2023.

In a communication pursuant to Article 17 of the Rules
of Procedure of the Boards of Appeal (RPBA 2020), the
board informed the parties that, at the date of the
scheduled oral proceedings, the patent in suit would
have lapsed in all Contracting States and that,
according to Rule 84 (1) EPC - which was also applicable



VI.

VIT.
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in appeal proceedings against a decision of the
opposition division (Rule 100(1) EPC), the opposition
proceedings could be continued at the request of the

opponents.

The parties were also informed that, according to the
case law of the Boards of Appeal of the EPO, if - as in
the present case - the patent proprietor was an
appellant, Rule 84 (1) EPC applied also mutatis mutandis
to the patent proprietor (cf. "Case Law of the Boards
of Appeal of the EPO", 9th edition 2019, III.Q.1.2,
887, in particular, III.Q.1.2.2, 888).

The parties were further informed that, unless a
request for continuation of the proceedings was filed
within two months from notification of the board's
communication, the appeal proceedings would be
discontinued, the scheduled oral proceedings for

7 February 2023 would be cancelled, and the board would
take the decision to terminate the present appeal
proceedings. In this context, reference was made to the
decision T 1905/16 of 16 November 2020.

In reply, appellant II consented in the appeal being
discontinued, withdrew the appeal and requested a 50%
refund of the appeal fee (Rule 103(3) (b) EPC).

Appellant I neither replied to the board's
communication nor made a request for a continuation of
the appeal proceedings. No submissions were made by the

party as of right.



Reasons for the Decision

T 1582/18

Since no request for continuation of the appeal

proceedings has been received

(Rules 84 (1) and

100(1) EPC), the oral proceedings scheduled for
7 February 2023 are cancelled and the board decides to

terminate the present appeal proceedings.

Order

For these reasons it is decided that:

The appeal proceedings are terminated.
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