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Summary of Facts and Submissions

IT.

IIT.

Iv.

In its decision posted on 27 November 2017, the
examining division refused European patent application

No. 13 716 288.9 pursuant to Article 97 (2) EPC.

On 6 February 2018, the appeal fee was paid by means of
an electronically filed debit form. Said form cited the
above application number, and contained the name and

address of the representative of the applicant.

By a communication dated 28 March 2018, the registrar
of the board informed the appellant that it appeared
from the file that the notice of appeal had not been
filed but the appeal fee had been paid and that it was
therefore to be expected that the appeal would be
rejected as inadmissible pursuant to Article 108, first
sentence, EPC in conjunction with Rule 101 (1) EPC. The
appellant was also informed that any observations had
to be filed within two months from notification of the

communication. No reply was received.

By a communication dated 22 January 2019, the board
informed the appellant that, in view of the
jurisprudence of the Boards of Appeal (e.g. decision

T 778/00, OJ EPO 2001, 554), the mere payment of an
appeal fee did not constitute a valid means of filing
an appeal, and issued its reasoned preliminary opinion
that no notice of appeal had been filed in the present

case.

The board also referred to then pending case G 1/18 in
which, in accordance with Article 112(1) (b) EPC, the
President of the European Patent Office had referred
the following point of law to the Enlarged Board of
Appeal:
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"If notice of appeal is filed and/or the appeal fee 1is
paid after expiry of the two-month time 1limit under
Article 108 EPC, is the appeal inadmissible or is it
deemed not to have been filed, and must the appeal fee

be reimbursed?" (0J EPO 2018, A71)

The board noted that the questions referred to the
Enlarged Board of Appeal did not apply exactly to the
present case but that the finding of the Enlarged Board
of Appeal on the referred gquestions might - partly -
also apply to the present case. Therefore, the board
considered it appropriate to suspend the present appeal
proceedings until the Enlarged Board of Appeal had

issued its opinion in case G 1/18.

V. No reply was received to the board's communication.

Reasons for the Decision

1. The Enlarged Board of Appeal has issued its opinion
G 1/18 dated 18 July 2019 (to be published in the
OJ EPO). Hence, there is no longer any reason to

suspend the present appeal proceedings.

2. Pursuant to Article 108, first sentence, EPC, notice of
appeal has to be filed within two months of
notification of the decision. According to Article 108,
second sentence, EPC, notice of appeal is not deemed to

have been filed until the fee for appeal has been paid.

3. In the present case, the appeal fee was paid by means
of an electronically filed debit form on 6 February
2018 and, therefore, within the two-month period under

Article 108, first sentence, EPC which, in accordance
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with Rule 131(2), (4) EPC in combination with
Rule 126 (2) EPC, expired on 7 February 2018.

Article 108, first sentence, in conjunction with

Rule 99(1) EPC prescribes the content of the notice of
appeal. Pursuant to Rule 99 (1) (b) and (c) EPC, the
notice of appeal must contain an indication of the
decision impugned, and a request defining the subject
of the appeal, respectively. For a notice of appeal to
be valid it must at least contain an explicit
declaration of the wish to contest a particular
decision by means of an appeal (see T 371/92, 0OJ EPO
1995, 324, point 3.5 of the Reasons).

In the present case, it is undisputed that only a debit
order was filed within the two-month period under
Article 108, first sentence, EPC and that no other

document was filed after that period.

The debit order does not explicitly refer to any
decision, nor does it contain a request defining the
subject of the appeal. A request that an appeal fee be
debited together with an application number cannot be a
substitute for an explicit and unequivocal statement
expressing the definite intention to contest an
appealable decision (see decisions J 19/90, J 16/94,

OJ EPO 1997, 331, point 4 of the Reasons, and T 778/00,
OJ EPO 2001, 554, point 2.2 of the Reasons). Payment of
the appeal fee may at the most imply that the appellant
intends to file an appeal because, once an appeal fee
is paid, it remains free to decide whether or not it
wishes to lodge an appeal (see T 371/92, loc. cit.,
point 3.6 of the Reasons, and T 778/00, loc. cit.,
point 2.3 of the Reasons). It follows that payment of
the appeal fee does not in itself constitute the notice

of appeal required to institute appeal proceedings (see
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T 778/00, loc. cit., point 2.4 of the Reasons,

referring to several further decisions).

However, 1in decision T 275/86 the board held that
payment with EPO Form 4212 05.80 should be accepted as
a notice of appeal since it contained essentially the
same information as was required in a notice of appeal
within the meaning of Rule 64 EPC 1973. As correctly
pointed out in decision T 778/00, decision T 275/86
remains an isolated ruling and subsequent case law has
followed decision J 19/90 (see T 778/00, loc. cit.,
point 2.4 of the Reasons).

It follows from the above that the debit order in the
present case does not constitute the notice of appeal
required to institute appeal proceedings. Nor is there
any other document on file which contains anything that
could be regarded as notice of appeal. Nor has the
applicant submitted that notice of appeal was filed in
the present case. The board therefore concludes that
the decision of the examining division has not been
appealed at all. It also follows that the legal fiction
of Article 108, second sentence, EPC that notice of
appeal is not deemed to have been filed until the fee
for appeal has been paid does not apply in the present

case.

Since there is no appeal in the present case, the fee
for appeal never fell due and thus was paid without a
legal basis. The appeal fee paid has therefore to be

reimbursed (T 41/82, OJ EPO 1982, 256, point 1 of the

Reasons; see also G 1/18, Conclusion 3).
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Order

For these reasons it is decided that:

1. No appeal has been filed.

The reimbursement of the fee for appeal is ordered.
The Chairman:

The Registrar:
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