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Summary of Facts and Submissions

IT.

IIT.

Iv.

The patent proprietor's (appellant's) appeal lies from
the decision of the opposition division that the
amended European patent EP-B-1 254 878 based on

auxiliary request 2 meets the requirements of the EPC.

In the appeal proceedings, the appellant initially
maintained the main request (claims as granted) and the
first auxiliary request which had formed the basis of

the appealed decision.

In the communication pursuant to Article 15(1) RPBA,
the board was of the preliminary opinion that the
appeal was likely to be dismissed, since the
appellant's reasoning with regard to the main request
was not substantiated, and claim 10 of the first
auxiliary request did not meet the requirements of
Article 123(2) EPC.

Said claim 10 is as follows:

"10. A liquid nitrogenous fertilizer, characterized 1in
that said fertilizer comprises a Nitrogen concentration
from 12% to 34% by weight, a P»0s5 concentration from 0
to 3% by weight, a K»O concentration from 0 to 5% by
weight, obtainable according to the method of any of
the previous claims, said fertilizer in a range from
-20°C to +50°C having

- a storing stability at -20°C of at least two months;
- a storing stability at +20°C of at least six months;
- a storing stability at +50°C of at least three

months."



VI.
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In response to the communication, the appellant
maintained only its auxiliary request 1, withdrew its
request for oral proceedings, indicated that it would
not be present or represented at the scheduled oral
proceedings, and further indicated its preference for
remittal of the case to the opposition division if the

novelty of the claimed subject-matter was recognised.

The appellant requests that the impugned decision be
set aside and that the patent be maintained based on

auxiliary request 1.

Respondent 1 (opponent 1) - without itself appealing
the opposition division's decision - requests that the
patent be revoked. If the patent was not revoked under
Article 123 (2) EPC, the following two questions should
be referred to the Enlarged Board of Appeal.

"Au cas ou une demande de brevet comporte plus de cing
revendications indépendantes de produits A,B,C,D,E,
sans existence d’un lien direct entre 1’objet des ces
plus de cing revendications indépendantes dans la
description, le demandeur peut-il choisir librement
1’objet d’une revendication principale parmi toutes les
combinaisons possibles de 1’objet des revendications
indépendantes (120 combinaisons différentes dans le cas
de 5 revendications indépendantes), sans contrevenir a
1’article 123(2) de la CBE ?

Au cas ou, pour solutionner un méme probleme technique,
une demande de brevet comporte une série de
revendications indépendantes de produits non liées
directement entre elles, a la fois dans les
revendications et dans la description, le demandeur
peut-il supprimer de maniere arbitraire une

revendication indépendante de produit (par exemple C),
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mais décider de combiner entre elles les autres
revendications originellement indépendantes (A+B; A+D,
A+E, B+D+E, D+E, A+B+D, A+B+E; A+B+D+E) sans enfreindre
17article 123(2) de la CBE?"

Translation by the board:

If a patent application contains more than five
independent claims of products A,B,C,D,E and there is
no direct link between the subject-matter of these
independent claims in the description, is the applicant
allowed to freely choose the subject-matter of a main
claim among all possible combinations of the subject-
matter of the independent claims (120 different
combinations in the case of five independent claims)
without contravening Article 123(2) EPC?

If a patent application contains a series of
independent product claims that are not directly linked
either in the claims or in the description for solving
the same technical problem, is the applicant allowed to
arbitrarily delete an independent product claim (for
example C), but to decide to combine the other
originally independent claims (A+B; A+D, A+E, B+D+E,
D+E, A+B+D, A+B+E; A+B+D+E) without contravening
Article 123 (2) EPC?

Respondents 2 and 3 (opponents 2 and 3) request that
the appeal be dismissed.
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Reasons for the Decision

Main request (filed as first auxiliary request during

oral proceedings before the opposition division)

2. Article 100 (c) EPC in combination with Article 123 (2)
EPC

The subject-matter of claim 10 is not directly and
unambiguously derivable from the application as filed,
which in the present case is the Italian version of the

original application, for the following reasons:

Claim 20 of the application as filed, relating to a
preferred fertilizer, refers to claim 19, which
mentions the amounts of nitrogen, P,05 and Ky;0 as
defined in claim 10 of the request at issue. Claim 21
as filed, which contains the features relating to
stability that are now present in claim 10, is
formulated as an independent claim, with no reference
to any other claim. Claim 21 as filed does not even
relate to liquid fertilisers. Stability is not
mentioned elsewhere in the application as filed. None
of the examples contains any information about
stability. There is no pointer in the application as
filed that the methods according to claims 3 and 4 of
the application, which are now reflected in claims 1
and 2, necessarily lead to a fertiliser having all the

stability properties listed in claim 21 as filed.

Therefore, this request must fail.
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Second auxiliary request found allowable by the

opposition division

Because the proprietor is the sole appellant, this
request is not open to debate in view of the principle

of prohibition of reformatio in peius.

Referral of questions to the Enlarged Board of Appeal

As the main request does not fulfil the requirements of
Article 123 (2) EPC, the prerequisite for respondent 1's
request for referral to the Enlarged Board of Appeal is
not met. Additionally, respondent 1 has confirmed in
its submission dated 28 January 2020 that, given the
board's preliminary opinion, there is no need to refer

the questions to the Enlarged Board of Appeal.

Request for remittal

Since the only request at issue does not meet the
requirements of Article 123(2) EPC, the question of
remittal of the case to the opposition division does

not arise.



Order

T 0205/18

For these reasons it is decided that:

The appeal is dismissed.
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