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Summary of Facts and Submissions

IT.

The appeals of opponents 1 to 3 lie from the
interlocutory decision of the Opposition Division to
maintain European Patent No. 2 138 564 in amended form
on the basis of the claims of the second auxiliary

request filed at the oral proceedings on 7 July 2016.

Claim 1 of this request (also main request in the
present appeal proceedings) has the following wording
(amendments to Claim 1 as granted made apparent by the

Board) :

"1. A process for preparing a powder comprising:
(1) anionic detersive surfactant;
(ii) from Owt% to 10wt% zeolite builder;
(iii) from Owt$% to 10wt?% phosphate builder; and
(iv) from Owt% to 15wt% silicate salt;
wherein the process comprises the steps of
(a) forming a slurry that comprises a volatile
compound,; and
(b) spraying the slurry through a nozzle into a
drying apparatus,; and
(c) drying the slurry to form a powder,
wherein the slurry enters the nozzle at conditions such
that either:
(I) at the temperature at which the slurry enters
the nozzle, the slurry is at a pressure that 1is
equal to or greater than the vapour pressure of the
volatile component, and wherein, the slurry enters
the nozzle at temperature such that the vapour
pressure of the volatile compound is above the

pressure in the drying apparatus; of
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volatile component is water, amd wherein in step
(b) the slurry is sprayed at a temperature of below
125°C, and wherein the powder is in spray-dried
form, and wherein the drying apparatus is a spray-
drying tower and

wherein the powder produced in step (c) is contacted

with non-ionic detersive surfactant."

It is noted that compared to claim 1 as originally
filed, claim 1 of the main request and claim 1 of the
patent as granted include the following additional
features: "wherein the volatile component is water, and
wherein in step (b) the slurry is sprayed at a

temperature of below 125°C".

In their respective grounds of appeal, the three
opponents maintained the objection of added subject-
matter under Article 123(2) EPC.

They objected to in particular that the double
selection of water as the volatile component and of a
temperature of below 125°C as the spraying temperature
out of long lists was neither preferred nor pointed at,
let alone directly and unambiguously disclosed in the

application as filed.

With its response dated 2 June 2017, the patent
proprietor (hereinafter "the respondent") filed seven
amended sets of claims as first to seventh auxiliary
requests and argued inter alia that:

- the limitation to water as the volatile component was

not a selection from a list, but a feature already
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disclosed in the application as filed in an
individualised form, thus a feature which was
combinable with other features disclosed in the
application as filed, and that

- the defined spraying temperature was a mere
limitation of the spray temperature defined in general

terms in claim 1 as filed.

Following the communication expressing the board's
provisional opinion that the amended claims of all
requests did not appear to be allowable under Article
123 (2) EPC, the respondent announced that it would not
be represented at the oral proceedings and that its

request for oral proceedings was withdrawn.

Oral proceedings were held on 27 March 2019 in the

announced absence of the respondent.

At the closure of the debate, the final requests of the

parties were as follows:

The appellants requested that the decision under appeal
be set aside and that the patent be revoked in its

entirety.

The respondent requested in writing that the appeals be
dismissed (main request) or that the patent be
maintained on the basis of the claims according to one
of the first to seventh auxiliary requests, all filed
with letter dated 2 June 2017.

Reasons for the Decision

Main Request - Allowability of amendments (Article
123(2) EPC)



L2,

L2,

- 4 - T 2433/16

The board notes that - contrary to the respondent's
allegation in this respect - this objection was not
only raised by all opponents in their respective notice
of opposition, but it was also maintained and

substantiated in their grounds of appeal.

For the board, the features "wherein the volatile
component is water, and wherein in step (b) the slurry
i1s sprayed at a temperature of below 125°C", which were
added to claim 1 as filed during the examination
proceedings, are not directly and unambiguously
derivable in combination from the application as

originally filed for the following reasons:

Claim 1 as originally filed defined the lower

temperature of the spray temperature range in a generic
way, hamely as follows: "the slurry enters the nozzle
at temperature such that the vapour pressure of the
volatile compound 1is above the pressure in the drying

apparatus".

This means that all temperatures satisfying the
condition that "the vapour pressure of the volatile
compound 1is above the pressure in the drying apparatus"
may be used (i.e. all temperatures higher than the
temperature corresponding to the vapour pressure above
the pressure in the spray drier), which temperatures

are thus a function of the pressure within the dryer.

The features added to original claim 1 are found
separately at page 2, lines 1-3 ("Preferably, in step
(b) (i.e. of the process defined in claim 1 as
originally filed) the slurry 1is sprayed at a
temperature of below 150°C, or below 125°C, or below
100°C, or below 90°C, or below 80°C, or below 70°C, or
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even below 60°C into the drying apparatus") and page 5,

line 17 ("The volatile component may even be water").

The disclosure on page 2, lines 1-3, however, concerns
the preferred "highest" spraying temperature in generic

terms without, however, specifying which spraying

temperature is preferable for each volatile compound.

Also the disclosure on page 5, line 17, is not an
isolated disclosure, as alleged by the respondent. It
is indeed included in a description part labelled
"Volatile compound", which deals generally (on the
basis of the boiling point) and particularly (by
identifying some of them) with the wvolatile compounds,
and thus discloses a plurality of volatile compounds,
of which carbon dioxide is preferred. Thus, the basis
indicated by the respondent does not disclose water as
the preferred volatile compound (as apparent from the
statement "may even be water"), but as a less or least

preferred volatile compound.

Moreover, this alleged basis leaves open (i.e. does not

directly and unambiguously disclose) how the claimed
combination is to be made, namely:

- with which kind of slurry (agueous or non-agueous)

water is to be used as a volatile compound,

- how is it to be used, e.g. at which spraying

temperature,

- what for, e.g. whether water is used for making the

slurry, or
- whether another (form of) water is used, or under

which operating conditions water is to be added or

injected into the (aqueous/non agqueous) slurry.

On the basis of the comparative examples submitted

during the examination phase (D4(02)), the patent
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proprietor invoked (see letter dated 4 December 2012
and D41) that the selection of water as a volatile
compound (which in fact appears to be the water used
for making the aqueous slurry) and of a spraying
temperature fulfilling the two conditions defined in
claim 1 (i.e. higher than that defined by part (I) of
claim 1 and lower than 125°C) is purposive, i.e.
results in effects such as "high pour grade" (allegedly
indicating good free flowing properties) and "high cake
grade”" (allegedly indicating little or no tendency to

caking and lump formation).

In the Board's wview, the original application neither
discloses the claimed combination of features nor does
it provide any indication for this preference, let
alone as regards the invoked effects, which are not
disclosed either, nor unambiguously implied by the

originally mentioned effect "poor stability profile".

The original examples at page 9 of the application as
filed in turn merely illustrate the injection of liquid

carbon dioxide into the high pressure line of an

aqueous slurry, which is then sprayed at 65°C.

It follows from the foregoing that there is no pointer
whatsoever in the application as filed for the
presently claimed combination of features, which
therefore has not been directly and unambiguously

disclosed in the application as filed.

Consequently, the main request is not allowable under
Article 123 (2) EPC).

First to seventh auxiliary requests - Article 123(2)
EPC
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Claim 1 of each of these requests comprises the
combination of features added to claim 1 as originally
filed, namely "wherein the volatile component is water,
and wherein in step (b) the slurry 1is sprayed at a
temperature of below 125°C", so that the conclusion
drawn for claim 1 of the main request applies equally
against claim 1 of each of first to seventh auxiliary

requests, which are therefore not allowable either.

It follows that the provisions of Article 123(2) EPC
prejudice the maintenance of the patent in suit in any

of the proposed forms.

For these reasons it is decided that:

The Registrar:

D. Magliano

The decision under appeal is set aside.

The patent is revoked.

The Chairman:
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