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Summary of Facts and Submissions

IT.

ITI.

Iv.

European patent No. 1 633 389, entitled "Unitary
combination of FSH and hCG" was opposed under

Articles 100(a) to (c) EPC. The opposition division
held that the patent as granted met the requirements of
the European Patent Convention and rejected the

opposition.

The opponent (appellant) filed an appeal against this
decision requesting that the decision under appeal be
set aside and the patent be revoked. Oral proceedings

were requested on an auxiliary basis.

The patent proprietor (respondent) requested as a main
request that the appeal be dismissed, i.e. that the
patent be maintained as granted, or alternatively that
the patent be maintained on the basis of either
auxiliary request 1, filed with the reply to the
statement of grounds of appeal, or on the basis of one
of auxiliary requests 2 to 10, all filed in the course
of the appeal proceedings. Oral proceedings were

requested on an auxiliary basis.

The board appointed oral proceedings and, in a
subsequent communication pursuant to

Article 15(1) RPBA, provided its preliminary
appreciation of substantive and legal matters

concerning the appeal.

Oral proceedings before the board were held on
8 November 2019 as scheduled. At these proceedings the
respondent disapproved of the text of the granted

patent and withdrew all claim requests on file.
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VI. At the end of the oral proceedings, the chair announced

the decision of the board.

Reasons for the Decision

1. The appeal complies with Articles 106 to 108 and
Rule 99 EPC and is therefore admissible.

2. Pursuant to Article 113(2) EPC, the European Patent
Office shall decide upon the European patent only in
the text submitted to it, or agreed, by the proprietor
of the patent.

3. Such agreement is not deemed to exist if the patent
proprietor - as in the present case - expressly states
that it disapproves of the text of the granted patent
and withdraws all pending claim requests (see section V

above) .

4. There is therefore no text of the patent on the basis
of which the board can consider the appeal. In these
circumstances, the proceedings are to be terminated by
a decision ordering revocation of the patent, without
examination as to patentability (see decision T 73/84,
OJ EPO, 1985, 241 and Case Law of the Boards of Appeal
of the EPO, 9th edition, 2019, IV.D.2).
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Order

For these reasons it is decided that:

1. The decision under appeal is set aside.
2. The patent is revoked.
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