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Decision under appeal: Decision of the Opposition Division of the
European Patent Office posted on 8 April 2016
rejecting the opposition filed against European
patent No. 1200090 pursuant to Article 101 (2)

EPC.
Composition of the Board:
Chairman A. Lindner
Members: G. Seufert

R. Romandini
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Summary of Facts and Submissions

IT.

ITI.

Iv.

VI.

VII.

Opponent 1 (appellant) lodged an appeal against the
decision of the opposition division rejecting the

opposition against the European patent No. 1 200 090.

With the statement of grounds of appeal, the appellant
opponent requested that the decision of the opposition
division be set aside and the patent be revoked in its

entirety.

In its reply to the statement of grounds of appeal, the
patent proprietor (respondent) requested that the
appeal be dismissed (rejection of the opposition), or,
alternatively, that the patent be maintained with an
amended description according to auxiliary request 1 or
on the basis of one of the sets of claims according to
auxiliary requests 2 to 4, all filed with letter of

9 October 2015, and re-submitted with the statement of

grounds of appeal.

Opponent 2 (party as of right) did not file any

submissions or requests.

Summons to oral proceedings were issued by the board
followed by a communication pursuant to Article 15(1)

of the Rules of Procedure of the Boards of appeal.

With letter of 19 July 2019, the respondent patent
proprietor's representative stated that the patent
proprietor no longer approved the text in which the
patent was granted, will not be submitting an amended
text and understood that the consequences set out in
Article 68 EPC will follow from this action.

Oral proceedings were cancelled.



VIIT.

IX.
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In a communication dated 30 July 2019, the board drew
the respondent patent proprietor's attention to the
fact that it had already filed auxiliary requests with
the statement of grounds of appeal, which had not been
explicitly withdrawn. The respondent was requested to
confirm that he withdrew or did no longer approve the
text of any of the auxiliary requests on file. In
accordance with established jurisprudence of the boards

of appeal, revocation of the patent was to be expected.

In reply to the board's communication, the respondent
withdrew the auxiliary requests filed with the

statement of grounds of appeal.

Reasons for the Decision

The appeal is admissible.

Pursuant to Article 113(2) EPC, the EPO shall examine,
and decide upon, the European patent only in the text
submitted to it, or agreed, by the proprietor of the
patent.

In the present case, the respondent patent proprietor,
indicating that no amended text will be submitted,
expressly stated that he no longer approved the text of
the patent as granted and withdrew all auxiliary

requests (see points V and IX above).

There is therefore no longer any text of the patent in
the proceedings on the basis of which the board can
consider the appeal. It is established jurisprudence
that, under these circumstances, the patent is to be

revoked without further substantive examination (see
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T 73/84 O0J EPO 1985, 241 and Case Law of the Boards of

Appeal, gth edition, section IV.C.5.2).

Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.

The Registrar: The Chairman:

M. Schalow A. Lindner
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