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Summary of Facts and Submissions

IT.

IIT.

Iv.

The appeals of the opponents lie from the interlocutory
decision of the opposition division according to which
the patent could be maintained in amended form on the
basis of the main request filed by letter dated

30 September 2015.

The board summoned the parties to oral proceedings to
be held on 4 and 5 June 2020. Due to the COVID-19
pandemic, oral proceedings were re-scheduled to take
place on 19 and 20 May 2021. Following a request of
joint appellants (opponents) 2 for postponement and in
view of their disagreement to hold oral proceedings by
videoconference, oral proceedings were cancelled. The
parties were subsequently summoned to oral proceedings
to be held on 27 April 2022.

By letters dated 25 March 2022 and 8 April 2022, the
patent proprietor (respondent) informed the board and
the parties that it no longer approved of the text in
which the patent was granted. Furthermore, it withdrew
all its pending requests and indicated that it would

not be filing any replacement text.

In their letter dated 29 March 2022, joint appellants 2
stated that they did not withdraw their appeal and that
they maintained their request for "the Technical Board
of Appeal to reach a decision on its Art. 53 EPC
objection and its request for a referral to the

Enlarged Board".

By communication dated 12 April 2022, the board
informed the parties that, in the absence of a text for

the maintenance of the patent approved by the



VI.

VII.
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respondent, the appeal proceedings had to be terminated
by a decision ordering revocation of the patent without
dealing in substance with the appeals. The board
furthermore noted that, in the given circumstances,
holding oral proceedings would serve no legitimate aim

and that oral proceedings could be cancelled.

Joint appellants 2 filed further submissions by letters
dated 11 April 2022 and 17 April 2022.

On 22 April 2022, the board cancelled oral proceedings.

Reasons for the Decision

Revocation of the patent

Pursuant to Article 113(2) EPC, the European Patent
Office is to examine and decide upon a European patent
application or patent only in the text submitted to it
or agreed by the applicant or the proprietor of the
patent. The text of the patent is thus at the

disposition of the applicant or patent proprietor.

In the current case, the respondent no longer approves
of the text in which the patent was granted.
Furthermore, it has withdrawn all its pending requests
and has indicated that it would not be filing any
replacement text (see letters dated 25 March 2022 and
8 April 2022). There is thus no approved text on the
basis of which the board could consider the appeals of
the opponents and examine whether a ground for
opposition prejudices the maintenance of the patent. It
is also no longer possible to take a decision as to
substance because the absence of an approved text

precludes any substantive examination of the alleged
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impediments to patentability (T 186/84, 0OJ 1986, 79,
point 5 of the Reasons; T 646/08, point 4 of the
Reasons and T 2434/18, point 4 of the Reasons).

In these circumstances, it is established case law that
the appeal proceedings must be terminated by a decision
ordering revocation of the patent since the patent
proprietor no longer challenges the request for
revocation of the opposed patent, and the patent cannot
be maintained against the proprietor's will.
Consequently, appeal proceedings have to be terminated
by a decision revoking the patent without dealing in
substance with the appeals (see, inter alia, T 186/84
cited above and T 655/01, point 5 of the Reasons).

Cancellation of oral proceedings

In their letter dated 11 April 2022, joint opponents 2
(appellants 2) took issue with the board's statement in
its communication dated 12 April 2022 that oral
proceedings had no legitimate aim and could be
cancelled. They argued that "Article 116(1) EPC states
incontrovertibly that 'Oral proceedings shall take
place ... at the request of any party to the
proceedings.' OPPO0Z2 has made and maintained a request
for oral proceedings and to ignore that and cancel the
oral proceedings would be a fundamental violation of

OPPO02's right to such proceedings".

The board notes that in their statement of grounds of
appeal, joint appellants 2 requested oral proceedings
on an auxiliary basis only, i.e. if the board did not
accede to their request that the contested patent be
revoked. Their request reads as follows (point 5 of the
statement of grounds of appeal dated 21 June 2016):
"Appellant I requests Oral Proceedings should its
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request for revocation of the Opposed Patent not be

accepted beforehand."

Since the contested patent has to be revoked (albeit
without a decision as to substance), the auxiliary
request for oral proceedings is moot. Cancelling oral
proceedings cannot therefore be regarded as
contravening joint appellants 2's right under

Article 116 (1) EPC.

But even assuming - for the sake of discussion - that
their letter dated 11 April 2022 was intended and
should be considered as an unconditional request for
oral proceedings, the board still does not share
appellants 2's opinion that taking a decision without
holding oral proceedings infringes appellants 2's
rights under Article 116(1) EPC. As the board explained
in its communication of 12 April 2022, there is no
obligation to hold oral proceedings in the current
circumstances despite the absolute nature of the right

to oral proceedings under Article 116(1) EPC.

As is abundantly clear from appellants 2's letters
dated 29 March 2022, 11 April 2022 and 17 April 2022,
the only issue they intended to discuss at oral
proceedings is a referral under Article 112 (1) (a) EPC
of a question on Article 53 EPC to the Enlarged Board
of Appeal. However, there is no text of the contested
patent on the basis of which the board could consider
either Article 53 EPC or the need for a referral. Any
guestion raised under Article 53 EPC would be merely
academic, i.e. hypothetical and without any relevance
for the appeal case. In the absence of an agreed text,
consideration of a referral of a question on Article 53
EPC to the Enlarged Board of Appeal would not only be
superfluous but also precluded by Article 113(2) EPC
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since the absence of a valid text is an impediment to
any examination as to substance (T 186/84, 0OJ 1986, 79,
point 5 of the Reasons; T 646/08, point 4 of the
Reasons and T 2434/18, point 4 of the Reasons). Joint
appellants 2's contention that Article 113(2) EPC does
not prevent the board from referring a question of
fundamental legal importance to the Enlarged Board of
Appeal is unfounded. In view of the established case
law, the board would, on the contrary, be misapplying
Article 113 (2) EPC and overstepping the boundaries of
its powers if it were to consider and refer a question
on Article 53 EPC to the Enlarged Board of Appeal in
the absence of an agreed text of the contested patent.
Such a referral would be a breach of the board's duty
to examine whether the referral fulfils the criteria
set out in Article 112(1) (a) EPC (G 1/14, 0OJ 2016, A95,
headnotes 1 to 3; and T 2136/16, point 8.2 and 8.3 of

the Reasons) and clearly inadmissible.

Joint appellants 2 argued that Article 53 EPC is a
legal norm of higher rank which must take precedence
over lesser considerations. The board disagrees. The
case law is uniform on the interpretation of

Article 113(2) EPC. The text of a patent is at the
disposition of the patent proprietor. A board has no
power to examine and decide on a patent in a form other
than that agreed by the proprietor, whatever ground for
opposition is raised. Thus, Article 53 EPC cannot take
precedence over Article 113(2) EPC. Likewise, it 1is
clear from the case law of the Enlarged Board of Appeal
(in particular G 1/14, 0OJ 2016, A95) that

Article 112 (1) (a) EPC does not take precedence over
Article 113(2) EPC either.

Oral proceedings serve the purpose of giving a party to

the proceedings the opportunity to present its case
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orally and discuss any outstanding issues. As there is
no matter as to substance on which the board has the
power to hear the parties in this case, holding oral
proceedings would serve no purpose other than to
confirm that the board had no power to discuss the
requested referral under Article 112 (1) (a) EPC on
Article 53 EPC. Under these circumstances, and
irrespective of whether joint appellants 2 have filed
and maintained an unconditional request for oral
proceedings, the scheduled oral proceedings can be
cancelled. It cannot be the purpose of Article 116 EPC
and Rule 115(2) EPC that a party may oblige a board to
hold oral proceedings in which the matter raised by
that party cannot be discussed at all. Such oral
proceedings are pointless and thus a waste of time and
resources. In such a case, a party has no legitimate
interest in pursuing its request for oral proceedings.
Insisting on them amounts to a breach of that party's
duty to act in good faith (G 2/97, 0OJ 1999, 123, point
4.2 of the Reasons), and could be regarded as an abuse
of right. Indeed, no serious or legitimate interest
exists in the current circumstances for holding oral
proceedings, and the procedural right to oral
proceedings under Article 116(1) EPC would thus be
exercised for a purpose other than its intended legal
aim. Since an abuse of right under Article 116(1) EPC
deserves no protection, a board is under no obligation
to accede to a request for oral proceedings which

constitutes such an abuse.

In the absence of an obligation to hold oral
proceedings, the board was able to cancel the oral
proceedings scheduled for 27 April 2021 and take a
decision in written proceedings without committing a

fundamental procedural violation.
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Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent 1is revoked.
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