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Decision of the Opposition Division of the
European Patent Office posted on

11 December 2015 rejecting the opposition filed
against European patent No. 1427437 pursuant to
Article 101 (2) EPC.
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Summary of Facts and Submissions

IT.

ITI.

Iv.

VI.

VII.

The opponent (appellant) filed an appeal against the
decision of the opposition division to reject the

opposition filed against European patent No. 1 427 437.

With the statement of grounds of appeal the appellant
requested that the decision be set aside and the patent
be revoked. Oral proceedings were requested on an

auxiliary basis.

The proprietor (respondent) did not submit a reply to

the statement of grounds of appeal.

The board appointed oral proceedings to take place on
24 May 2019 and subsequently issued a communication
pursuant to Article 15(1) RPBA, setting out its

preliminary opinion.

By letter dated 26 April 2019 the appellant maintained
its requests as stated in the statement of grounds of

appeal.

In a letter dated 30 April 2019 the respondent stated
that it withdrew the previous approval of the text
proposed for grant and of the patent as granted. It
further stated that no alternative text was being
offered and that it was understood that this would

result in the patent being revoked.

The oral proceedings were subsequently cancelled.
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Reasons for the Decision

1. Pursuant to Article 113(2) EPC the EPO shall examine,
and decide upon, the European patent application or the
European patent only in the text submitted to it, or

agreed, by the applicant or the proprietor of the

patent.
2. Such an agreement cannot be deemed to exist if the
proprietor - as in the present case - expressly states

that it no longer approves the text of the patent as

granted and no alternative text is offered.

3. There is therefore no text of the patent on the basis
of which the board can consider compliance thereof with
the requirements of the EPC. It is established case law
of the boards of appeal of the EPO that in these
circumstances the patent must be revoked without
further substantive examination (see Case Law of the
Boards of Appeal of the EPO, 8th Edition, 2016, IV.C.
5.2).

4. There are no remaining issues that have to be dealt

with by the board in the present appeal case.

5. The decision can be taken without holding oral
proceedings since the appellant's request to revoke the

patent is allowed.
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Order
For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.

The Registrar: The Chairman:
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