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Summary of Facts and Submissions

IT.

ITI.

European patent No. 2 081 827 was maintained in amended
form by the decision of the Opposition Division posted
on 28 October 2015. Against this decision an appeal was
lodged by the Patentee in due form and in due time
pursuant to Article 108 EPC.

Oral proceedings were held on 17 January 2019. The
Appellant (Patentee) requested that the impugned
decision be set aside and that the patent be maintained
on the basis of the granted patent (main request) or,
alternatively, of the first to fourth auxiliary request
(filed with the statement of grounds of appeal on 26
February 2016). The Respondent (Opponent) requested
that the appeal be dismissed.

Claim 1 as granted reads as follows:

“An automated safety inspection system (200) for an
aircraft, the system (200) comprising:

a radio frequency identification reader (202)
comprising a transmit portion and a receive portion,
said reader physically translatable along a
predetermined path (26);

a plurality of RFID enabled tags each coupled to a
safety device to be inspected;

a directional antenna (210) communicatively coupled to
said reader (202), said antenna (210) configured to
transmit and receive signals from said tags in a
direction substantially normal to the path (26);

a relative position indicator (216) configured to
determine a relative position of the reader (202) from

a starting point (28); and
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a controller (204) communicatively coupled to said
reader, said controller comprising:

a user interface (222);

a processor communicatively coupled to said user
interface (222); and

a database communicatively coupled to said processor,
said database comprising location data of a plurality
of tags in an aircraft, each tag associated to a safety
device, said processor configured to control the
transmission of interrogation signals to the tags based

on the location data.”

Claim 1 of the first auxiliary request 1 differs from
claim 1 as granted in that the wording “said processor
configured to control the transmission of interrogation
signals to the tags based on the location data” is
replaced by “said processor configured to control the
transmitted interrogation signals to the tags based on

the location data”.

Claim 1 of the second auxiliary request differs from
claim 1 as granted in that the wording “said processor
configured to control the transmission of interrogation
signals to the tags based on the location data” is
replaced by “said processor configured to control the
transmitted sensor signals based on the location data,
consisting of control of the transmission of the
interrogation signals to the tags based on the location

data”.

Claim 1 of the third auxiliary request reads as

follows:

An automated safety inspection system (200) for an

aircraft, the system (200) comprising
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a radio frequency identification reader (202)
comprising a transmit portion and a receive portion,
said reader physically translatable along a
predetermined path (26);

a plurality of RFID enabled tags each coupled to a
safety device to be inspected;

a directional antenna (210) communicatively coupled to
said reader (202), said antenna (210) configured to
transmit and receive radio frequency (RF)- signals from
said tags in a direction substantially normal to the
path (26);

a relative position indicator (216) configured to
determine a relative position of the reader (202) from
a starting point (28); and

a controller (204) communicatively coupled to said
reader, said controller comprising:

a user interface (222) arranged to receive a user
selected seat layout configuration for the aircraft;

a processor communicatively coupled to said user
interface (222); and

a database communicatively coupled to said processor,
said database comprising location data of plurality of
tags in an aircraft, each associated to a safety
device, said processor configured to control the
transmitted RF signals based on the selected seat

layout configuration.”

Claim 1 of the fourth auxiliary request differs from
granted claim 1 in that the wording “said antenna (210)
configured to transmit and receive signals” is replaced
by “said antenna (210) configured to transmit and
receive radio frequency (RF) signals”, and the wording
“said processor configured to control the transmission
of interrogation signals to the tags based on the

location data” is replaced by “said processor
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configured to control the transmitted RF signals -based

on the location data.”

The Appellant’s arguments may be summarized as follows:

The subject-matter of granted claim 1 (main request)
does not include subject-matter extending beyond the
content of the application as filed (published patent
application hereinafter designated as WO-A).

Contrary to the view taken by the Opposition Division
the feature reading “said processor configured to
control the transmission of interrogation signals to
the tags based on the location data” (hereinafter
designated as feature (i)) was disclosed in WO-A. The
skilled person would derive this feature directly and
unambiguously, using common general knowledge, from the
overall disclosure of the application as filed (WO-A),
in accord with the criterion (“gold standard”) adopted
by the established jurisprudence of the Boards of
Appeal (see e.g. G 3/89). Thus, a literal disclosure of

feature (i) in WO-A is certainly not required.

Paragraphs [0019] to [0021] and [0024] to [0025] (in
WO-A) describe control of the actual transmission of
the interrogation signals to the tags based upon
location data. For instance, user pre-selection of a
seat layout configuration for an aircraft is disclosed,
the computing system automatically configuring the
reader to transmit signals based upon the selected seat
layout configuration. In this specific example the
antenna is therefore configured to transmit based upon
location data, i.e. selected seat layout configuration.
Further, claim 1 as filed (see “processor configured to

control the transmitted sensor signals based on the
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location data”) and the description (WO-A, paragraph

[0005]: “reader including a transmit portion and a
receive portion .. antenna configured to transmit and
receive radio frequency (RF) signals ... controller

coupled to the reader.. processor configured to control
the transmitted RF signals based on the location data”)
additionally provide support for the wording “based on
location data” in said feature (i), contrary to the
opinion of the Opposition Division, regarding said
control of the transmission of interrogation signals as
being “based upon seating configuration” and not on
location data of tags.

Also, no technical difference is noted between the
wording “to control the transmitted interrogation
signals to the tags” and “to control the transmission
of interrogation signals to the tags”, as was correctly
considered by the Opposition Division.

In conclusion, feature (i) is therefore appropriately
supported by the disclosure of the application as
filed.

Claim 1 of the first auxiliary request was amended to
read "configured to control the transmitted
interrogation signals”, this wording being (as set out
hereinabove) entirely equivalent to “control the

transmission of interrogation signals”.

Claim 1 of the second auxiliary request does not
include subject-matter extending beyond the content of
WO-A, basis for the amendments being provided by claim
1 as filed (see “control of the transmitted sensor
signals based on location data”) and paragraph [0005],

as discussed above.

Claim 1 of the third auxiliary request does not include

subject-matter extending beyond the content of WO-A. In
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particular, as derivable from paragraphs [0005],
[0007], [0018] and [0020] (see also above discussion)
the replacement of the term “based on the location
data” by the term “based on the selected seat layout
configuration” is supported by WO-A.

This amendment also does not extend the scope of
protection since this is a narrowing amendment.
Specifically, “location data” is a broader term
encompassing various worked examples including details
of location data, as given throughout the application
as filed (WO-A). For example, paragraph [0021] refers
to seat cluster locations, paragraph [0027] to
locations of a seat within a seat cluster, and
paragraphs [0019] to [0021] give a worked example where
the location data of the tags associated with the
safety devices is entered into the processor by the
user selecting the seat layout configuration for the
aircraft being scanned. It is thus clear that the seat
layout configuration is narrower in scope than the
location data of the plurality of tags each associated

to a safety device.

Claim 1 of the fourth auxiliary request as amended is
directly derivable from paragraph [0005] of WO-A,
stating that “the processor is configured to control

the transmitted RF signals based on the location data”.

The Respondents’ arguments may be summarized as

follows:

Granted claim 1 includes subject-matter extending
beyond the content of WO-A, as WO-A does not disclose a
“processor configured to control the transmission of

interrogation signals to the tags based on the location
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data of a plurality of tags”. Specifically, the control
is based on seat layout configuration (see WO-A,
[0019], [00201).

The subject-matter of claim 1 of the first, second and
fourth auxiliary request extends beyond the content as
WO-A, for the same reasons as stated in relation to

granted claim 1.

The subject-matter of claim 1 of the third auxiliary
has a scope of protection which is broader than that of
claim 1 as granted. This results from the fact that
control of the transmitted RF signals is based on the
selected seat layout configuration and not on the
location data of a plurality of tags, as indicated in

claim 1.

Reasons for the Decision

1. The appeal is admissible.

2. The subject-matter of granted claim 1 (main request)
contravenes Article 123 (2) EPC since the aforementioned
feature (i) (“said processor configured to control the
transmission of interrogation signals to the tags based
on the location data”), introduced into claim 1 as
originally filed by way of amendment, extends beyond
the content of the application as filed (WO-A).

In effect, said “location data” are defined in claim 1
as the “location data of a plurality of tags in an
aircraft”. Thus, according to feature (i) control of
the transmission of interrogation signals to the tags

is based on the location data of a plurality of tags.
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However, this is not what is disclosed in the
application as filed (WO-A), for said processor is
actually configured to control the transmission of
interrogation signals based on the “seat layout
configuration”. Indeed, “a user selects the seat layout
configuration for the aircraft being scanned using a
user interface associated with reader 202 or computing
system 204” and “the location of cart 206 is displayed
on the seat layout configuration display” (WO-A,
[0019]), the mobile RFID tag reader and the computing
system being mounted on said cart (WO-A, [0015]).
Moreover, “computing system 204 automatically
configures reader 202 to transmit EIRP (Effective
Isotropic Radiated power) based on the selected seat
layout configuration” (WO-A, [0020]).

Therefore, the mentioned paragraphs confirm that
control of the transmission of interrogation signals is
actually based on seat layout configuration, which is
technically clearly not the same or equivalent to
“location data of a plurality of tags”, given that a
plurality of tags could be located at any position in
the aircraft or even stolen or missing (see e.g. WO-A,
[0004]). This is likewise implicitly recognized or
acknowledged in WO-A (paragraph [0014]), disclosing
that “simply applying a sensor mote such as an RFID-
enabled tag to each life vest can identify that one or
more life vests are missing or tampered with, but
cannot localize the missing or tampered with life vest,
still requiring a manual check of at least some of the
life vest locations to determine which of the life

vests are missing or tampered with”.

Paragraph [0005] (and claim 37) in WO-A cannot
adequately support the Appellant’s contentions either,
given that according to paragraph [0005] (and claim 37)
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the processor is configured to control the transmitted
RF signals based on the location data of a plurality of
safety devices. In effect, similarly to the above
discussion, the location data of a plurality of tags is
not necessarily the same or equivalent to the location
data of a plurality of safety devices. In effect, if
e.g. a life vest has been tampered with or is missing
(see paragraph [0014]), the tag could be located at a
different position from that of the life vest. The
processor’s different configuration would thus result
in a different control of the transmitted interrogation

signals.

Finally, claim 1 as filed (see WO-A) also does not
constitute a basis for the amendment according to
feature (i), as this claim merely discloses that the
processor is configured to control the transmitted
sensor signals based on the location data of a
plurality of sensor motes, wherein said sensor motes
comprise an RFID enabled tag (see claim 2 as filed).
Evidently, no mention is made here of the processor
being configured to specifically control the
transmission of interrogation signals. In addition, the
wording “transmitted sensor signal” is considerably
general and vague, and moreover does not have a precise
and unambiguous meaning, it being completely unclear
whether it includes only signals emitted (i.e.
transmitted) by the sensor, or signals received by the

sensor as well.

In conclusion, in view of the above reasons, no clear
and unambiguous disclosure of feature (i), as required
by the “gold standard”, is to be found in the
application as filed (WO-A).
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The subject-matter of claim 1 of the first and second
auxiliary request includes aforementioned feature (i)
(essentially verbatim in both requests) and therefore
infringes Article 123(2) EPC (see above discussion).
The same applies to claim 1 of the fourth auxiliary
request, as the amendment reading “the processor is
configured to control the transmitted RF signals- based
on the location data” is taken verbatim from paragraph
[0005] in WO-A and, as set out above (see point 2),
according to this paragraph said control is based on
“location data of a plurality of safety devices”, which
represents a substantial difference to “location data
of a plurality of tags” as claimed (see discussion

under point 2).

The subject-matter of claim 1 of the third auxiliary
request does not comply with Article 123(3) EPC, the
amendment implying a broadened (i.e. in this case
different) scope of protection, as compared to granted
claim 1. Indeed, the amended feature reading “processor
configured to control the transmitted RF signals based
on the selected seat layout configuration” leads to a
scope of protection different from that of the feature
reading “processor configured to control the
transmitted RF signals based on location data” of a
plurality of tags (see granted claim 1). Specifically,
as already set out above, the tag’s position does not
necessarily coincide with the associated or intended
seat location (according to a given seat layout
configuration”) of the corresponding specific safety
device (or life wvest), e.g. i1f the life vest has been
tampered with, or is missing or stolen. Therefore, the
tag’s detection (or failed detection) by the reader
(based on location data of tags) can identify that one
or more life vests are missing or tampered with, but

cannot necessarily localize the missing or tampered
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with life vest (e.g. the tag could be located at a
different position from the life wvest), thus still
requiring a manual check of at least some of the life
vest locations (i.e. based on the sea layout
configuration) to determine which of the life vests are
missing or tampered with (see also WO-A, paragraphs
[0004], [0014]).

Furthermore, paragraphs [0025], [0026] and [0027] in
WO-A clearly indicate that associating a response from
a tag to a specific seat (within a seat cluster)
requires specific technical means (and methods) and may
even not be possible in some cases, thus resulting in
the tag’s response being associated only with a given
seat cluster. This confirms that a control of
interrogation signals based on the position (location
data) of a plurality of tags and a control based on
location of seats (i.e. “seat layout configuration”)
are inherently technically different and do not

necessarily lead to the same results.

Order

For these reasons it is decided that:

The appeal is dismissed.
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