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Summary of Facts and Submissions

IT.

IIT.

Iv.

In its interlocutory decision posted on

20 February 2015, the opposition division decided that
European patent No. 1 330 249 in its amended form
complied with the requirements of the EPC.

Opponents 2, 3 and 5 (appellant-opponents 2, 3 and 5)
duly filed notices of appeal against the decision of
the opposition division, requesting revocation of the
patent in suit in its entirety. Appellant-opponent 2
additionally requested oral proceedings. The appeal
fees were duly paid. Appellant-opponents 2 and 3 filed
their statements setting out the grounds of appeal by
letters dated 17 June 2015 and 2 July 2015,
respectively. In its letter, appellant-opponent 3
requested oral proceedings if the board intended to
reach a decision other than setting aside the decision
under appeal and revoking the patent in its entirety.
No statement setting out the grounds of appeal was

filed by appellant-opponent 5.

With a communication dated 22 July 2015, receipt of
which was acknowledged on 3 August 2015, the board
notified appellant-opponent 5 that it was to be
expected that its appeal would be rejected as

inadmissible. No reply was received.

In its reply to the statement of grounds of appeal, the
respondent-patent proprietor requested that the appeals
be dismissed or, alternatively, that the patent be
maintained on the basis of the claims of an auxiliary
request filed by letter dated 24 October 2014.



VI.

VII.

VIIT.

IX.
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On 20 March 2020, the board issued a communication
pursuant to Article 15(1) RPBA informing the parties of
its preliminary opinion on relevant aspects of the

appeal case.

Appellant-opponent 2 withdrew its request for oral
proceedings by letter dated 8 May 2020, received by the
EPO on 11 May 2020.

Because of the COVID-19 pandemic, the oral proceedings,
initially scheduled for 17 June 2020, were cancelled.
Subsequently, new summons to oral proceedings scheduled

for 7 October 2020 were issued.

By letter dated 30 July 2020, opponent 1 and appellant-
opponent 5 stated that they would not be represented at

the oral proceedings.

By letter of 17 August 2020, the respondent-patent
proprietor withdrew all pending requests and stated
that it no longer approved the text in which the patent
was granted or the text in amended form, based on
which, according to the opposition division, the patent
in suit could be maintained; that no replacement text
would be filed; and that the revocation of the patent

in suit was requested and expected.

Oral proceedings scheduled for 7 October 2020 were

cancelled.
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Reasons for the Decision

1. The appeals of appellant-opponents 2 and 3 are
admissible. The appeal of appellant-opponent 5 has to
be rejected as inadmissible pursuant to Rule 101(1) EPC
as no statement of grounds of appeal was filed within
the time limit provided by Article 108, third sentence,
EPC, and neither the notice of appeal nor any other
document filed on behalf of appellant-opponent 5
contains anything that could be regarded as a statement
of grounds of appeal pursuant to Article 108 EPC and
Rule 99(2) EPC.

2. Pursuant to Article 113(2) EPC, the EPO shall examine,
and decide upon, the European patent only in the text
submitted to it, or agreed, by the proprietor of the
patent.

In the present case, the respondent-patent proprietor
expressly stated that it no longer approved the text of
the patent as granted or the amended text considered
allowable by the opposition division and withdrew all
pending requests, indicating that no amended text would

be submitted (see point IX above).

Therefore, there is no longer any text of the patent in
the proceedings which the board can consider for
compliance with the requirements of the EPC. It is
established case law of the boards of appeal that,
under these circumstances, the patent is to be revoked
without further substantive examination as to
patentability (see also T 73/84, OJ EPO 1985, 241).
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Revocation of the patent complies with the requests of
the respondent-patent proprietor and appellant-
opponents 2, 3 and 5.

In the absence of any request for oral proceedings on
the part of appellant-opponent 5, the decision
concerning the inadmissibility of appellant-

opponent 5's appeal can also be taken in written

proceedings.

Opponents 1 and 4, parties as of right, did not make
any requests or submissions as to the merits of the

case.

Accordingly, and as there are no remaining issues that
have to be dealt with, the decision can be taken

without oral proceedings.

Partial reimbursement of appeal fees

Pursuant to Rule 103(4) (c) EPC, as in force since

1 April 2020, the appeal fee shall be reimbursed at 25%
if any request for oral proceedings is withdrawn within
one month of notification of the communication issued
by the board of appeal in preparation for the oral
proceedings, and no oral proceedings take place.

The amended provision applies to any pending appeal
pursuant to Article 2(2) of the Decision of the
Administrative Council of 12 December 2019 amending
Rule 103 EPC (CA/D 14/19, see 0OJ EPO 2020, A5), thus

also to the present appeal case.

Appellant-opponent 2 withdrew the request for oral
proceedings on 11 May 2020 whereas the board's
communication was issued on 20 March 2020. However, in

view of the Notice from the EPO dated 1 May 2020
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concerning the disruption due to the COVID-19 outbreak
(OJ EPO 2020, A60, updating the earlier Notices dated
15 March 2020 and 30 March 2020), and Rule 134 (2)

and (4) EPC, the board concludes that the withdrawal
occurred in due time. The requirements for
reimbursement of 25% of appellant-opponent 2's appeal

fee pursuant to Rule 103 (4) (c) EPC are therefore met.

No reimbursement of the appeal fees of appellant-

opponent 3 and 5 is to be ordered.

The board construes Rule 103 (4) (c) EPC to provide an
incentive to a party that had initially requested oral
proceedings before the board to reconsider any such
request at a later stage of the appeal proceedings and,
in case that the party abandons this request, to
provide a reward by way of a partial reimbursement of
this party's appeal fee. Accordingly, appellant-
opponent 5, an appealing party not having requested
oral proceedings in the proceedings before the board,
does not benefit from another party's withdrawal of the
request for oral proceedings. Rule 103(4) (c) EPC does
thus not apply in relation to appellant-opponent 5.

Appellant-opponent 3 requested oral proceedings on the
condition that the board intends to reach a decision
other than setting aside the decision under appeal and
revoking the patent in its entirety. This condition is
not fulfilled since the outcome of the present case is
as requested by the appellant-opponent 3 and, hence,
appellant-opponent 3's request for oral proceedings has
not become procedurally relevant. Moreover, appellant-
opponent 3 has neither withdrawn its request for oral
proceedings nor filed any statement which could be

interpreted as a withdrawal of its request for oral
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proceedings.

Order

For these reasons it is decided that:

1. The appeal of appellant-opponent 5 is rejected as
inadmissible.

2. The decision under appeal is set aside.

3. The patent is revoked.

4. The appeal fee of appellant-opponent 2 is reimbursed at

25% pursuant to Rule 103(4) (c) EPC.
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