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Summary of Facts and Submissions

IT.

ITI.

Iv.

An appeal was lodged by the patent proprietor
(hereinafter "appellant") against the decision of the
opposition division to revoke the European patent

No. 1 769 804 on the ground for opposition under
Article 100 (c) EPC. The main request (patent as
granted) and the auxiliary requests were considered not
to meet the requirements of Articles 123 (2) and

76 (1) EPC.

With the statement of grounds of appeal the appellant
requested that the decision under appeal be set aside
and that the case be remitted to the opposition
division for further prosecution. In their replies to
the appeal, the opponents (respondents I to IIT)

requested to dismiss the appeal.

The board issued a summons to oral proceedings
accompanied by a communication pursuant to

Article 15(1) RPBA conveying its preliminary opinion.

In a letter dated 5 July 2016, the appellant has stated
the following:

"The appellant no longer approves the text of the
patent as granted and will not be proposing an amended
text. In line with T2405/12, the appellant understands

that the consequence of this action is that the patent

will be revoked immediately, and that the European

patent shall be deemed not to have had effect from the
outset. The oral proceedings scheduled for 19th July

can therefore be cancelled.”

Subsequently, the oral proceedings were cancelled.



-2 - T 0454/15

Reasons for the Decision

1. Pursuant to Article 113(2) EPC the European Patent
Office shall examine, and decide upon, the European
patent application or the European patent only in the
text submitted to it, or agreed, by the applicant or
the proprietor of the patent.

2. The appellant no longer approves the text in which the
patent was granted and has, by stating that it "will
not be proposing an amended text", withdrawn any

pending claim request.

3. Therefore, there is no longer any text of the patent in
the proceedings on the basis of which the board could
consider the appeal. In such a situation, where a
fundamental requirement for allowing the appeal of the
patent proprietor against a decision of the opposition
division to revoke the patent is lacking, the
proceedings should, in this board's view, be terminated
by a decision ordering the dismissal of the appeal,
without going into the substantive issues (see also,
for example, decisions T 163/99 of 9 April 2002,

T 1637/06 of 6 October 2009, T 784/14 of 21 July 2015
and T 2524/12 of 11 July 2016).

4. The appellant indicated that it expected an immediate
revocation of the patent by referring to decision
T 2405/12 of 11 May 2016.

5. The board notes in this context that the procedural
circumstances in case T 2405/12, supra, differ from the
present ones. In the case referred to the opposition
division had decided that, taking into consideration

the amendments made by the patent proprietor, the



Order
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patent and the invention to which it related met the
requirements of the EPC. Accordingly, the board's order
in reaction to the patent proprietor's withdrawal of
the approval of any text for maintenance of the patent
was the setting aside of the decision under appeal and

the revocation of the patent.

In the present case, the patent had already been
revoked by the opposition division and thus cannot be
revoked again. Therefore, the board's order in the
present case cannot be the same as that in case

T 2405/12, supra. However, in the procedural
circumstances of the present case the order to dismiss
the appeal ultimately has the same outcome as in case
T 2405/12, supra, namely that by this order the
decision to revoke the patent becomes final, i.e. the

patent is revoked.

For these reasons it is decided that:

The appeal is dismissed.
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