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Summary of Facts and Submissions

IT.

IIT.

Iv.

European patent No. 2 021 472 with the title "Compounds
and methods for modulating gene expression" was granted

on the European patent application No. 07811872.6.

An opposition to the grant of the patent was filed. In
an interlocutory decision posted on 22 December 2014,
an opposition division found that, account being taken
of the amendments made in the claims according to the
auxiliary request 1 filed by the patent proprietor
during the oral proceedings, the patent and the
invention to which it related met the requirements of
the EPC.

Each of the patent proprietor and the opponent filed an
appeal against the interlocutory decision. However,
since the patent proprietor withdrew its appeal at a
later stage of the proceedings, its present procedural

status is that of a respondent.

The appellant (opponent) submitted a statement setting
out the grounds of appeal, including additional

evidence.

Together with its statement of grounds of appeal, the
present respondent (patent proprietor) filed two sets
of amended claims as new auxiliary requests 1 and 2. It
maintained its main request (patent as granted) as well
as the sets of claims according to the auxiliary
request 1 filed during the oral proceedings before the
opposition division, and the auxiliary requests 1 to 3
filed on 27 February 2014, which had been renumbered at

the oral proceedings as auxiliary requests 2 to 4.



VI.

VIT.

VIIT.

IX.

XT.

XIT.

XIIT.

XIV.
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Each party replied to the statement of grounds of the
other party.

Under cover of its reply dated 18 September 2015, the
respondent filed twelve sets of amended claims as
auxiliary requests 1 to 12, of which auxiliary
requests 1 to 6 corresponded to the auxiliary requests
submitted together with its statement of grounds of
appeal, and auxiliary requests 7 to 12 were new

requests.

Together with its reply, the appellant filed additional

evidence.

Further submissions were made by the parties. The
submissions of the appellant included yet further

evidence.

Pursuant to their respective request, the parties were

summoned to oral proceedings.

The appellant submitted further arguments and evidence.
By letter dated 23 July 2020, the respondent withdrew
its approval of the text of the patent as well as all
its outstanding requests, including the request for
oral proceedings.

The oral proceedings were cancelled.

Upon request, by letter dated 9 September 2020 the

respondent confirmed that it also withdrew its appeal.
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Reasons for the Decision

Withdrawal of the approval of the text of the patent

1. According to Article 113(2) EPC, the European Patent
Office may decide upon the European patent only in the
text submitted to it, or agreed, by the proprietor of
the patent.

2. Agreement cannot be held to be given if the patent
proprietor (the present respondent) expressly states
that it no longer approves the text of the patent and
withdraws all its outstanding requests. It should be
noted that the auxiliary request 6 submitted by
appellant I on 18 September 2015 is identical to the
auxiliary request 1 filed during the oral proceedings
in opposition proceedings, which the opposition

division found to meet the requirements of the EPC.

3. There is therefore no text of the patent on the basis
of which the board can consider the appeal. It is
established case law that in these circumstances, the
proceedings are to be terminated by a decision ordering
revocation of the patent, without going into the
substantive issues (see, inter alia, decisions T 73/84,
OJ EPO 1985, 241; T 186/84, OJ EPO 1986, 79; T 1561/17
of 27 November 2017; and T 655/14 of 11 May 2020).
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Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.

The Registrar: The Chairman:
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