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Summary of Facts and Submissions

I. Five notices of opposition were filed in which
revocation of European Patent No. 1 767 185 in its

entirety was requested.

IT. During opposition proceedings, the following documents

inter alia were cited:

P26: US-A-2004/0115091
P65: WO-A-02/074430
P72: WO-A-2004/016234
P82: EP-A-1 533 364

IIT. The decision of the opposition division concerning
maintenance of the patent in amended form was announced
at the oral proceedings on 19 November 2013. It was
based on 5 sets of claims filed as main request and as
first to third auxiliary requests with letter of 19
September 2013 and as fourth auxiliary request during

oral proceedings on 19 November 2013.
Claim 1 of the main request read as follows:

"l. A core shell capsule containing in the core an oil
or waxy solid, wherein the o0il or waxy solid comprises
by weight:

® 60-100% of a perfume composition, which is a mixture
of at least two perfume ingredients wherein:

a) aldehydes, including alpha beta unsaturated
aldehydes constitute 0-20% by weight of the perfume
composition;

b) primary or secondary amines constitute 0-10% by
weight of the perfume composition;

c) 0-25% by weight of the perfume composition has
ClogP » 4.0;
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d) 0-20% by weight of the perfume composition has
ClogP » 5.0; and

e) 0-20% by weight of the perfume composition has
ClogP <« 2.0

e 0-40% by weight of benefit agents other than perfume
ingredients;

wherein the capsule is an aminoplast capsule; and
wherein ClogP is calculated using the CLOGP program
available with the Chemoffice Ultra Software

version 9."

Claim 1 of the first auxiliary request contained in
addition the specification that the aminoplast capsule
was "in the form of a dispersion". Claim 1 of the
second and third auxiliary requests did not include the
specification that the capsule "is an aminoplast
capsule" but specified that "the shell is constituted
of 50-100% formaldehyde-melamine or formaldehyde-
melamine-urea or formaldehyde-urea condensation
polymer, or of the corresponding partially etherified
formaldehyde condensation polymers, preferably as
methyl ethers". Claim 1 of the fourth auxiliary request
corresponded to claim 1 of the second (and third)
auxiliary request with the amendment of the quantity
ranges to "80-100%" for the perfume composition and

"0-20%" for the benefit agents.

The decision of the opposition division, as far as
relevant to the present decision, can be summarised as

follows:

(a) The main request met the requirements of Article
123(2) EPC, was clear and was sufficiently

disclosed.
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Claim 1 of the main request was not novel in view
of perfume A of document P65 when considering allyl
amyl glycollate, citral diethyl acetal, linalool
and linalyl acetate (being present at a total
quantity of 70.5% by weight and meeting conditions
a) to e)) as the perfume composition and litsea
cubeba 0il and orange oil Brazilian (being present
at a total quantity of 29.5% by weight, with orange
0il Brazilian containing 95% limonene with a ClogP
value greater than 4) as benefit agents. This was
in line with the patent specification which foresaw
that there were ingredients (including essential
oils, such as orange oil Brazilian) which could be
classified under the perfume ingredient bucket or

under the benefit agent bucket.

Claim 1 according to the first, second and third
auxiliary requests was still not novel over P65, as
therein the microcapsules were in the form of a
dispersion and the material of the capsule was a

polymer made of formaldehyde and melamine.

The fourth auxiliary request met the requirements
of Article 123 EPC, clarity and sufficiency,
essentially for the same reasons as given for the
main request. The amendment of the quantity of
perfume composition to 80-100% by weight of the oil
or waxy solid in the core of the core shell capsule
resulted in novelty over document P65, since the
quantity by weight of the perfume composition in
perfume A lay outside the amended range. In
addition none of the other many cited documents
anticipated the capsule of claim 1 of the fourth

auxiliary request.
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(e) The capsule of claim 1 as amended in the fourth
auxiliary request was inventive over the various
documents of the prior art (P26, P65, P72 and P82)
which could be considered as equivalent starting

points for the analysis of inventive step.

The patent proprietor (appellant) lodged an appeal
against that decision. With the statement setting out
the grounds of appeal the appellant filed twelve sets
of claims as main request and as first to eleventh

auxiliary requests.

The main request and the first and second auxiliary
requests corresponded to the main request and to the
first and second auxiliary requests on which the
decision was based. Claim 1 of the third auxiliary

requests read as follows:

"l. A core shell capsule containing in the core an oil
or waxy solid, wherein the o0il or waxy solid comprises
by weight:

e 30-100% of a perfume composition, which is a mixture
of at least two perfume ingredients wherein:

a) aldehydes, including alpha beta unsaturated
aldehydes constitute 0-20% by weight of the perfume
composition;

b) primary or secondary amines constitute 0-10% by
weight of the perfume composition;

c) 0-25% by weight of the perfume composition has
ClogP » 4.0;

d) 0-20% by weight of the perfume composition has
ClogP » 5.0; and

e) 0-20% by weight of the perfume composition has
ClogP < 2.0

® 0-20% by weight of benefit agents other than perfume

ingredients;
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wherein the capsule is an aminoplast capsule; and
wherein ClogP is calculated using the CLOGP program
available with the Chemoffice Ultra Software

version 9."

Opponent 1 also filed an appeal, which was, however,
withdrawn with letter of 19 September 2014.

In a communication sent in preparation of oral
proceedings, the Board summarised the points to be
dealt with, and provided a preliminary view on the
issue of novelty supporting the view in the decision
under appeal. This resulted in lack of novelty for
claim 1 according to the main request and according to
the first and second auxiliary requests (points 3 and 4
in the communication), while the amendment in claim 1
of the third auxiliary request conferred novelty on
that claim for the same reasons as given in the
decision under appeal for the request which was found

to meet the requirements of the EPC (point 5).

In response to that communication the appellant
withdrew, with letter of 22 July 2016, the previous
requests and filed three requests as main, first
auxiliary and second auxiliary requests, whereby claim
1 of the main request corresponded to claim 1 of the
third auxiliary request filed with the statement

setting out the grounds of appeal (see point V, above).

Oral proceedings were held on 11 October 2016.

The arguments of the appellant, as far as relevant to

the present decision, can be summarised as follows:

The main request included in claim 1 the amendment in

the range of the quantity of perfume composition
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(80-100% by weight) which resulted in novelty over P65
being acknowledged by the opposition division.
Therefore claim 1 of the main request was novel for the

same reasons as in the decision.

The appellant requested that the decision under appeal
be set aside and the patent maintained on the basis of
one of the three sets of claims corresponding to the
main request and the first and second auxiliary

requests, as specified by letter of 22 July 2016.

The respondents did not file in this quality any

submission, nor any request in appeal.

Reasons for the Decision

Main request - novelty

Claim 1 according to the (then) main request and first
to third auxiliary requests was found to lack novelty
over core shell capsules as disclosed in document P65
including perfume A as disclosed therein. Claim 1 of
the current main request contains, however, with
respect to those requests the amendment of the quantity
of perfume composition of the o0il or waxy solid in the
core of the core shell capsule to 80-100% by weight,
which amendment was acknowledged in the decision under
appeal as the critical feature to confer novelty on
claim 1 of the fourth auxiliary request. The Board must
therefore analyse whether this conclusion of the

opposition division can be confirmed.

Perfume A of P65 comprises 3.0% allyl amyl glycollate,
5.3% citral diethyl acetal, 32.0% linalool, 30.2%
linalyl acetate, 3.0% litsea cubeba o0il and 26.5%
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orange o0il Brazilian (paragraph bridging pages 6 and 7

of P65, all percentages are by weight).

It was stated in the decision and not contested by the
parties that the ClogP values of the main ingredients
of perfume A are 2.58 for allyl amyl glycollate, 4.34
for citral diethyl acetal, 2.75 for linalool, 3.7 for
linalyl acetate and that orange oil Brazilian contains

95% of limonene which has a ClogP value greater than 4.

The Board concurs with the opposition division that
allyl amyl glycollate, citral diethyl acetal, linalool,
linalyl acetate are to be considered as the perfume
composition of perfume A of P65 while orange oil
Brazilian can be classified under the perfume
ingredient bucket or under the benefit agent bucket.
However, if it is classified as a perfume ingredient,
then condition c¢) of claim 1 of the main request is not
met as more than 25% by weight of the perfume
composition has a ClogP greater than 4, while if it is
considered as a benefit agent, then the quantity of the
perfume composition is below 80% by weight of the oil
or waxy solid in the capsule contrary to what is
required by the amended range of claim 1 (80-100% by
weight) .

In agreement with the decision of the opposition
division and with the argument of the appellant, it is
therefore concluded that, in view of the amendment of
the quantity of perfume composition to 80-100% by
weight, the core shell capsule of claim 1 of the main

request is novel over the disclosure of document P65.
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Main request - other issues

2. All other issues were decided in favour of the
appellant, once the amendment of the quantity of
perfume composition of the oil or waxy solid in the
core of the core shell capsule to 80-100% by weight was

introduced into claim 1.

2.1 As the same amendment is made in claim 1 of the current
main request and no objection against this request has
been raised by the respondents in appeal (who actually
in this quality did not file any submission, nor any
request), the Board sees no reason to reopen any of the
issues which were decided in favour of the appellant by

the department of first instance.



T 0444/14

Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

The case is remitted to the opposition division with

the order to maintain the patent on the basis of the

claims of the main request, as specified in the letter

of 22 July 2016, and a description to be adapted.

The Registrar: The Chairman:

S. Fabiani J. Riolo

Decision electronically authenticated



