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Summary of Facts and Submissions

IT.

ITT.

The patent proprietor (appellant) lodged an appeal
against the decision of the opposition division
revoking the European patent No. 1 777 173, which was
granted on application number 0 572 8441.6.

Opposition had been filed against the patent as a whole
based on Article 100 (a) EPC (lack of novelty and lack
of inventive step) and on Article 100 (c) EPC

(unallowable amendment) .

The opposition division found that the subject-matter
of the patent as granted extends beyond the content of
the application as filed, see point 15 of the reasons
for the impugned decision, and therefore that the
ground of opposition according to Article 100 (c) EPC
holds against the patent as granted.

In the form of three obiter dicta the opposition
division considered in point 16 "Additional remarks"
that

- the subject-matter of independent claim 1 does not
involve an inventive step over the teaching of D2 in
combination with the general technical knowledge of the

person skilled in the art,

- the subject-matter of independent claim 1 neither
involves an inventive step over the teaching of D4 in
combination with the teaching of any one of D6, D7, D8

or D9, and

- the subject-matter of dependent claim 2 does not

involve an inventive step over the teaching of D2 in



Iv.

VI.
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combination with the teaching of D8 or D9.

In its appeal dated 3 April 2012 the appellant
expresses its "desire ... to Appeal this decision of

revocation of the European file 05728441.6".

No request for (auxiliary) oral proceedings was filed
by the appellant. The statement of grounds of appeal
was filed with letter of 8 June 2012.

In its reply to the statement of grounds of appeal
dated 12 October 2012 the respondents (opponents)
request the rejection of the appeal as inadmissible,
and in case the Board would consider the appeal as
admissible, the dismissal of the appeal.

As an auxiliary measure oral proceedings are requested.

The appellant has not presented any arguments

concerning the admissibility of its appeal.

In its to reply the appeal the respondents argue in
respect with the admissibility of the appeal as

follows:

The opposition division has stated under point 15 of
the impugned decision that the patent was revoked on
the ground that it contains subject-matter which
extends beyond the content of the application as filed,
since the claimed feature of "heat sealing”" is not

supported by the application as filed.

The appellant's statement setting out its grounds of
appeal is entirely silent on this ground forming the
main reason for revocation of the patent. Instead, the
appellant only provides arguments against the
observations in the decision which are classified by

the opposition division as "Additional remarks".
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Therefore, due to lack of adequate substantiation the
present appeal is not admissible, in agreement with the

established jurisprudence of the Boards of Appeal.

Reasons for the Decision

1.

Admissibility of the appeal

Article 108, third sentence, EPC provides that
"[w]ithin four months of notification of the decision,
a statement setting out the grounds of appeal shall be
filed in accordance with the Implementing Regulations".
Pursuant to Rule 99(2) EPC, "[i]ln the statement of
grounds of appeal the appellant shall indicate the
reasons for setting aside the decision impugned, or the
extent to which it is to be amended, and the facts and

evidence on which the appeal is based".

Under the established jurisprudence of the Boards of
Appeal the grounds of appeal should specify the legal
and factual reasons relied upon to give the Board all
the elements needed to decide whether or not the
appealed decision has to be set aside (G 1/95, 0J EPO
1996, 615; T 220/83, OJ EPO 1986, 249, point 4,
followed by numerous decisions). To enable the Board
this examination, they have to deal with the main
reasons of the impugned decision, at least implicitly
(see T 1045/02, not published in OJ EPO, point 1)

As stated under point IV above the appellant expresses
in its letter of appeal dated 3 April 2012 only its
"desire ... to Appeal this decision of revocation of
the European file 05728441.6".

The Board understands the above-mentioned appellant’s

statement as a request to set aside the decision under
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appeal and to maintain the patent as granted.

In its statement setting out its grounds of appeal the
appellant presents exclusively arguments against the
inventive step objections in the decision, based on the
combination of the teaching of D4 with one of the
teachings of D6, D7, D8 or D9 (see point 16.2.4 of the
impugned decision). Since these objections are

"obiter", they are not the main reason for revocation.

The main reason of the decision is based on Article

100 (c) EPC, with the opposition division’s finding that
due to the fact that "heat sealing" is not mentioned in
the application as filed the patent in suit contains
subject-matter which extends beyond the content of the
application as filed, see point 15 of the reasons for

the decision.

This finding has not been dealt with by the appellant

and has thus remained uncontested.

The Board has therefore not been presented, not even
implicitly, with any legal or factual reasons why the

impugned decision should be set aside.
The appeal is therefore inadmissible.
Since no request for oral proceedings was filed by the

appellant the present decision can be taken in written

proceedings.
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Order

For these reasons it is decided that:

The appeal is rejected as inadmissible.

The Registrar: The Chairman:
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