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Summary of Facts and Submissions

IT.

ITI.

Iv.

The appeal lies from the interlocutory decision of the
opposition division which maintained European patent
No. 1 303 471 in the form of the main request then
pending. Both the opponent and the patent proprietor

appealed the decision.

In a communication annexed to the summons for oral
proceedings dated 2 May 2017, the board informed the
parties inter alia that it tended to consider the
patent proprietor's appeal not admissible, as it
appeared not to be adversely affected by the contested

decision.

With a letter dated 30 May 2017, the opponent informed
the board that it would not be attending the already

scheduled oral proceedings.

With a letter dated 29 June 2017, the patent proprietor
announced that it would not be attending the oral
proceedings, withdrew its appeal and all requests then
pending, and informed the board that it no longer
approved either the text in which the patent was
maintained in amended form, or the text in which the

patent was granted.

In a communication dated 19 July 2017, the board
informed the parties that it intended to set aside the
decision under appeal and revoke the patent, in
accordance with decision T 73/84 (0OJ EPO 1985, 241).
The board cancelled the oral proceedings already
scheduled for 26 September 2017, and set a time limit
of two months for the parties to comment on the

intended course of action. None of the parties replied.
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VI. The opponent requests that the decision under appeal be

set aside and the patent revoked.

VII. All the requests of the patent proprietor were

withdrawn.

Reasons for the Decision

1. The appeal of the opponent is admissible.

The patent proprietor withdrew its appeal with letter
dated 29 June 2017. The admissibility of the patent
proprietor's appeal, which was questioned by the board
in a communication dated 2 May 2017, has no bearing on
the outcome of the present proceedings. For this

reason, it is not necessary to decide on this point.

2. During these appeal proceedings, the patent proprietor
withdrew his approval of the text of the patent as

granted and as maintained by the opposition division.

Under Article 113(2) EPC the European Patent Office
must consider the European patent only in the text
submitted to it, or agreed, by the proprietor of the
patent. There is, however, no text of the patent on the

basis of which the board can consider the appeal.

3. Since the text of the patent is at the disposition of
the patent proprietor, a patent cannot be maintained

against the proprietor's will.

If the patent proprietor withdraws his approval of the
text of the patent as granted and of the text in which
the patent was maintained, and withdraws every other

request on file, it may be inferred that it wishes to
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prevent any text whatever of the patent from being

maintained.

In the case of T 73/84 (0OJ EPO 1985, 241 see especially
Headnote and Reasons) the board decided that, if the
proprietor of a European patent stated in opposition or
appeal proceedings that it no longer approved the text
in which the patent was granted, and did not submit any
amended text, the patent was to be revoked. This
approach was confirmed inter alia by decisions T 186/84
(OJ EPO 1986, 79), T 237/86 (O0J EPO 1988, 261),

T 459/88 (OJ EPO, 1990, 425), T 655/01 (not published
in OJ EPO) and T 1526/06 (not published 0OJ EPO).

In the circumstances of the present case, the board
sees no reasons to deviate from the principles set out
in the above-mentioned decisions. The patent must
therefore be revoked without going into any substantive

issue.

For these reasons it is decided that:

The decision under appeal is set aside.

The patent is revoked.



T 0381/12

The Registrar: The Chairman:

d

d%ad o N
Y 0.in3 a1} A\Y
Ospieog ¥

N
&
2
60} 3
(4

C. Rodriguez Rodriguez P. Gryczka

Decision electronically authenticated



