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Summary of Facts and Submissions

IT.

ITI.

Iv.

The appeals of the appellant patent proprietor and of
appellant opponent 01 are directed against the decision
of the opposition division concerning maintenance of
the European Patent No. 1450154 in amended form. The
opposition division held claim 1 as granted and claim 1
of the first auxiliary request not to be allowable
under Articles 100(c) and 123 (2) EPC and maintained the

patent on the basis of the second auxiliary request.

The present patent is based on a divisional application

of earlier application No. 97102770.1.

The appellant patent proprietor requested that the
decision under appeal be set aside and that the
opposition be rejected (main request), or, in the
alternative, that the patent be maintained in amended
form on the basis of the claims according to the first
auxiliary request, filed with its statement of grounds
of appeal. As second auxiliary request, it requested
that the appeal of appellant opponent Ol be dismissed.
In the alternative, it requested that the decision
under appeal be set aside and that the patent be
maintained in amended form on the basis of the claims
according to one of the third to ninth auxiliary

requests filed with its statement of grounds of appeal.

Appellant opponent 0Ol requested that the decision under
appeal be set aside and that the patent be revoked.

The party as of right (opponent 02) has filed no

request.



VI.

VIT.

VIIT.

IX.

XT.
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The appellant patent proprietor and appellant opponent
Ol both requested as an auxiliary measure oral

proceedings.

In a communication accompanying the summons to oral
proceedings the board expressed its provisional
opinion, that inter alia claim 1 of the main request
and of the auxiliary requests extended beyond the
content of the application as filed and/or the content
of the earlier application as filed contrary to Article
123(2) EPC and/or Article 76(1) EPC 1973.

With a letter dated 2 August 2017 the appellant patent
proprietor informed the board that it would not be
attending the oral proceedings. The appellant patent
proprietor did not reply in substance to the

observations of the board.

With a letter dated 8 September 2017 appellant opponent
Ol informed the board that it would not be attending
the oral proceedings with the proviso that the patent
proprietor did not change its decision of not attending

the oral proceedings.

Opponent 02 did not file any reply in the appeal

proceedings.

Oral proceedings were held by the board on
9 October 2017 in the absences of the duly summoned
parties. At the end of the oral proceedings the board

announced its decision.

Claim 1 as granted (main request) reads as follows:

"Non-destructive X-ray inspection apparatus for glass

vessels and/or metal cans for food industry, comprising
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a feeding line for transporting said vessels and/or
cans (3) through said apparatus, a pair of emitter
means (5) and a pair of sensor means (7), characterised
by

- a static structure (11) comprising two modular units
(13), mutually placed at 90° and placed at 45° in
relation to said feeding line wherein a first one of
said emitter means (5) and a first one of said sensor
means (7) are incorporated in a first modular unit (13)
and a second one of said emitter means (5) and a second
one of said sensor means (7) are incorporated in a
second modular unit (13), said two modular units (13)
being arranged so as to provide for said emitter means
(5) on one side of said feeding line for emission of an
X-ray beam and said sensor means (7) on the other side
of said feeding line and facing said emitter means, so
that X-rays collected by said sensor means (7) in said
first modular unit (13) and X-rays collected by said
sensor means (7) in said second modular unit (13)
intersect said feeding line at an angle of 45° in a
common crossing area, whereby said vessels and/or cans
passing on said feeding line are inspected along two

perpendicular directions in said common crossing area."

Claim 1 according to the first auxiliary request reads

as follows:

"Non-destructive X-ray inspection apparatus for glass
vessels and/or metal cans for food industry, comprising
a feeding line for transporting said vessels and/or
cans (3) through said apparatus, a pair of emitter
means (5) and a pair of sensor means (7), characterised
by

- a static structure (11) comprising two modular units
(13), each bridging the feeding line and being placed

at 90° one to the other and crossing each other, the
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overlapping parts of the modular units (13) defining a
common crossing area, said modular units being placed
at 45° in relation to said feeding line wherein a first
one of said emitter means (5) and a first one of said
sensor means (7) are incorporated in a first modular
unit (13) and a second one of said emitter means (5)
and a second one of said sensor means (7) are
incorporated in a second modular unit (13), said two
modular units (13) being arranged so as to provide for
said emitter means (5) on one side of said feeding line
for emission of an X-ray beam and said sensor means (7)
on the other side of said feeding line and facing said
emitter means, so that X-rays collected by said sensor
means (7) in said first modular unit (13) and X-rays
collected by said sensor means (7) in said second
modular unit (13) intersect said feeding line at an
angle of 45° in said common crossing area, whereby said
vessels and/or cans passing on said feeding line are
inspected along two perpendicular directions in said

common crossing area."

Claim 1 of the patent as maintained in amended form by
the opposition division (second auxiliary request)

reads as follows:

"Non-destructive X-ray inspection apparatus for glass
vessels and/or metal cans for food industry, comprising
a feeding line for transporting said vessels and/or
cans (3) through said apparatus, a pair of emitter
means (5) and a pair of sensor means (7), characterised
by

- a static structure (11) comprising two modular units
(13), each bridging the feeding line and being placed
at 90° one to the other and crossing each other, the
overlapping parts of the modular units (13) defining a

common crossing area, said modular units being placed
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at 45° in relation to said feeding line wherein a first
one of said emitter means (5) and a first one of said
sensor means (7) are incorporated in a first modular
unit (13) and a second one of said emitter means (5)
and a second one of said sensor means (7) are
incorporated in a second modular unit (13), said two
modular units (13) being arranged so as to provide for
said emitter means (5) on one side of said feeding line
for emission of an X-ray beam and said sensor means (7)
on the other side of said feeding line and facing said
emitter means, so that X-rays collected by said sensor
means (7) in said first modular unit (13) and X-rays
collected by said sensor means (7) in said second
modular unit (13) intersect said feeding line at an
angle of 45° in said common crossing area, and wherein
said emitter means (5) and said feeding line are
arranged such that the x-ray beams emitted by said
emitter means (5) cross each other before intersecting
the feeding line, whereby said vessels and/or cans
passing on said feeding line are inspected along two

perpendicular directions in said common crossing area."

Claim 1 of the third auxiliary request reads as

follows:

"Non-destructive X-ray inspection apparatus for glass
vessels and/or metal cans for food industry, comprising
a feeding line for transporting said vessels and/or
cans (3) through said apparatus, a pair of emitter
means (5) and a pair of sensor means (7), said feeding
line having a longitudinal axis, characterised by

- a static structure (11) comprising two modular units
(13), each bridging the feeding line and being placed
at 90° one to the other and crossing each other, the
overlapping parts of the modular units (13) defining a

common crossing area, said modular units being placed
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at 45° in relation to said feeding line wherein a first
one of said emitter means (5) and a first one of said
sensor means (7) are incorporated in a first modular
unit (13) and a second one of said emitter means (5)
and a second one of said sensor means (7) are
incorporated in a second modular unit (13), said two
modular units (13) being arranged so as to provide for
said emitter means (5) on one side of said feeding line
for emission of an X-ray beam and said sensor means (7)
on the other side of said feeding line and facing said
emitter means, so that X-rays collected by said sensor
means (7) in said first modular unit (13) and X-rays
collected by said sensor means (7) in said second
modular unit (13) intersect the feeding line axis at an
angle of 45° in said common crossing area, and wherein
said emitter means (5) and said feeding line are
arranged such that the x-ray beams emitted by said
emitter means (5) cross each other before intersecting
the feeding line, whereby said vessels and/or cans
passing on said feeding line are inspected along two

perpendicular directions in said common crossing area."

Claim 1 of the fourth auxiliary request reads as

follows:

"Non-destructive X-ray inspection apparatus for glass
vessels and/or metal cans for food industry, comprising
a feeding line for transporting said vessels and/or
cans (3) through said apparatus along a longitudinal
axis of said feeding line, a pair of emitter means (5)
and a pair of sensor means (7), characterised by

- a static structure (11) comprising two modular units
(13), each bridging the feeding line and being placed
at 90° one to the other and crossing each other, the
overlapping parts of the modular units (13) defining a

common crossing area, said modular units being placed
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at 45° in relation to said feeding line wherein a first
one of said emitter means (5) and a first one of said
sensor means (7) are incorporated in a first modular
unit (13) and a second one of said emitter means (5)
and a second one of said sensor means (7) are
incorporated in a second modular unit (13), said two
modular units (13) being arranged so as to provide for
said emitter means (5) on one side of said feeding line
for emission of an X-ray beam and said sensor means (7)
on the other side of said feeding line and facing said
emitter means, so that X-rays collected by said sensor
means (7) in said first modular unit (13) and X-rays
collected by said sensor means (7) in said second
modular unit (13) intersect the feeding line axis at an
angle of 45° in said common crossing area, and wherein
said emitter means (5) and said feeding line are
arranged such that the x-ray beams emitted by said
emitter means (5) cross each other before intersecting
the feeding line, whereby said vessels and/or cans
passing on said feeding line are inspected along two

perpendicular directions in said common crossing area."

Claim 1 of the fifth auxiliary request reads as

follows:

"Non-destructive X-ray inspection apparatus for glass
vessels and/or metal cans for food industry, comprising
a feeding line for transporting said vessels and/or
cans (3) through said apparatus, a pair of emitter
means (5) and a pair of sensor means (7), characterised
by

- a static structure (11) comprising two modular units
(13), each bridging the feeding line and being placed
at 90° one to the other and crossing each other, the
overlapping parts of the modular units (13) defining a

common crossing area, said modular units being placed
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at 45° in relation to said feeding line wherein a first
one of said emitter means (5) and a first one of said
sensor means (7) are incorporated in a first modular
unit (13) and a second one of said emitter means (5)
and a second one of said sensor means (7) are
incorporated in a second modular unit (13), said two
modular units (13) being arranged so as to provide for
said emitter means (5) on one side of said feeding line
for emission of an X-ray beam and said sensor means (7)
on the other side of said feeding line and facing said
emitter means, so that X-rays collected by said sensor
means (7) in said first modular unit (13) and X-rays
collected by said sensor means (7) in said second
modular unit (13) start to intersect said feeding line
at an angle of 45° in said common crossing area, and
wherein said emitter means (5) and said feeding line
are arranged such that the x-ray beams emitted by said
emitter means (5) cross each other before intersecting
the feeding line, whereby said vessels and/or cans
passing on said feeding line are inspected along two

perpendicular directions in said common crossing area."

Claim 1 of the sixth auxiliary request reads as

follows:

"Non-destructive X-ray inspection apparatus for glass
vessels and/or metal cans for food industry, comprising
a feeding line for transporting said vessels and/or
cans (3) through said apparatus, a pair of emitter
means (5) and a pair of sensor means (7), characterised
by

- a static structure (11) comprising two modular units
(13), each bridging the feeding line and being placed
at 90° one to the other and crossing each other, the
overlapping parts of the modular units (13) defining a

common crossing area, said modular units being placed
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at 45° in relation to said feeding line wherein a first
one of said emitter means (5) and a first one of said
sensor means (7) are incorporated in a first modular
unit (13) and a second one of said emitter means (5)
and a second one of said sensor means (7) are
incorporated in a second modular unit (13), said two
modular units (13) being arranged so as to provide for
said emitter means (5) on one side of said feeding line
for emission of an X-ray beam and said sensor means (7)
on the other side of said feeding line and facing said
emitter means, so that X-rays collected by said sensor
means (7) in said first modular unit (13) and X-rays
collected by said sensor means (7) in said second
modular unit (13) intersect said feeding line at an
angle of 45° inside and outside said common crossing
area, and wherein said emitter means (5) and said
feeding line are arranged such that the x-ray beams
emitted by said emitter means (5) cross each other
before intersecting the feeding line, whereby said
vessels and/or cans passing on said feeding line are
inspected along two perpendicular directions inside and

outside said common crossing area."

Claim 1 of the seventh auxiliary request reads as

follows:

"Non-destructive X-ray inspection apparatus for glass
vessels and/or metal cans for food industry, comprising
a feeding line for transporting said vessels and/or
cans (3) through said apparatus, a pair of emitter
means (5) and a pair of sensor means (7), said feeding
line having a longitudinal axis, characterised by

- a static structure (11) comprising two modular units
(13), mutually placed at 90°, crossing each other and
placed at 45° in relation to said feeding line wherein

a first one of said emitter means (5) and a first one
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of said sensor means (7) are incorporated in a first
modular unit (13) and a second one of said emitter
means (5) and a second one of said sensor means (7) are
incorporated in a second modular unit (13), said two
modular units (13) being arranged so as to provide for
said emitter means (5) on one side of said feeding line
for emission of an X-ray beam and said sensor means (7)
on the other side of said feeding line and facing said
emitter means, said first modular unit and said second
modular unit being arranged so as to shape with their
overlapping parts a common crossing area crossed by
said feeding line and said X rays, so that X-rays
collected by said sensor means (7) in said first
modular unit (13) and X rays collected by said sensor
means (7) in said second modular unit (13) intersect
the feeding line axis at an angle of 45° in said common
crossing area, and wherein emitter means (5) and said
feeding line are arranged such that the x-ray beams
emitted by said emitter means (5) cross each other
before intersecting the feeding line, whereby said
vessels and/or cans passing on said feeding line are
inspected along two perpendicular directions in said

common crossing area."

Claim 1 of the eighth auxiliary request reads as

follows:

"Non-destructive X-ray inspection apparatus for glass
vessels and/or metal cans for food industry, comprising
a feeding line for transporting said vessels and/or
cans (3) through said apparatus, characterised in that
it is composed of

— a static structure (11) composed of two modular units
(13), mutually placed at 90° crossing each other and

placed at 45° in relation to said feeding line;
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-- a first one of said two modular units (13) being
equipped with first emitter means (5) and first sensor
means (7); and
-- a second one of said two modular units (13) being
equipped with second emitter means (5) and second
sensor means (7), wherein
- said first and second emitter means (5) are
provided on one side of said feeding line;
- said first and second sensor means (7) are
provided on the other side of said feeding line and
facing said first and second emitter means (5),
respectively;
- said static structure (11) is arranged so as to
shape with the overlapping parts of the modular
units (13) a common crossing area, and
- said emitter means (5) and said feeding line are
arranged such that the x-ray beams emitted by said
emitter means (5) cross each other before
intersecting the feeding line,
so that X-rays collected by said first sensor means (7)
in said first modular unit (13) and X rays collected by
said second sensor means (7) in said second modular
unit (13) intersect said feeding line at an angle of
45° in said common crossing area and said vessels and/
or cans passing on said feeding line are inspected
along two perpendicular directions in said common

crossing area."

Claim 1 of the ninth auxiliary request reads as

follows:

"Non-destructive X-ray inspection apparatus for glass
vessels and/or metal cans for food industry, comprising
a feeding line for transporting said vessels and/or

cans (3) through said apparatus, said feeding line
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having a longitudinal axis, characterised in that it is
composed of
— a static structure (11) composed of two modular units
(13), mutually placed at 90° and placed at 45° with
respect to said feeding line;
-- a first one of said two modular units (13) being
equipped with first emitter means (5) and first sensor
means (7); and
-- a second one of said two modular units (13) being
equipped with second emitter means (5) and second
sensor means (7), wherein
- said first and second emitter means (5) are
provided on one side of said feeding line;
- said first and second sensor means (7) are
provided on the other side of said feeding line and
facing said first and second emitter means (5),
respectively;
- said static structure (11) is arranged so as to
shape with the overlapping parts of the modular
units (13) a common crossing area crossed by the
feeding line axis and said X-rays, and
- said emitter means (5) and said feeding line axis
are arranged such that the x-ray beams emitted by
sald emitter means (5) cross each other before
intersecting the feeding line axis,
so that X-rays collected by said first sensor means (7)
in said first modular unit (13) and X rays collected by
said second sensor means (7) in said second modular
unit (13) intersect said feeding line axis at an angle
of 45° in said common crossing area and said vessels
and/or cans passing on said feeding line are inspected
along two perpendicular directions in said common

crossing area."



- 13 - T 1987/11

Reasons for the Decision

1. Main request - claim 1 of the patent as granted -
Article 100 (c) EPC 1973 - extension beyond the content
of the application as filed and/or the content of the

earlier application as filed

According to claim 1 the X-rays collected by the sensor
means in the first modular unit and the X-rays
collected by the sensor means in the second modular
unit intersect a feeding line at an angle of 45° in a
common crossing area. The board agrees with the view of
the opposition division and appellant opponent Ol that,
contrary to the assertion of the appellant patent
proprietor (cf. its statement of grounds of appeal
dated 25 November 2011, page 2, fifth paragraph), the
claim defines the two modular units and the common
crossing area in such a way that it leaves no room for
interpretation concerning the common crossing area.
According to claim 1 the first modular unit comprises a
first one of the emitter means and a first one of the
sensor means, and the second modular unit comprises a
second one of the emitter means and second one of the
sensor means. The X-rays collected by the sensor means
in the first modular unit and the X-rays collected by
the sensor means in the second modular unit intersect
the feeding line at an angle of 45° in a common
crossing area. The claim does not define any other
parts of the modular units that could define a crossing
area. The earlier application as originally filed does
however not disclose that the crossing area defined by
the collected X-rays intersects the feeding line.
According to figure 5 of the earlier application as
filed (corresponding to figure 4 of the application as

filed) the crossing area of the X-rays to be collected
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by the sensors lies in front of the feeding line. The
application as filed does not disclose another
arrangement of emitters and sensors that results in the

X-rays crossing at the feeding line.

Therefore, the subject-matter of claim 1 is neither
disclosed in the earlier application as filed nor in
the application as filed. Thus the ground for
opposition under Article 100(c) EPC 1973 prejudices the
maintenance of the patent as granted (Article 101 (2),

first sentence, EPC).

First auxiliary request - claim 1

The claim additionally defines that the two modular
units "each bridging the feeding line and being placed
at 90° one to the other and crossing each other, the
overlapping parts of the modular units defining a
common crossing area", and that X-rays collected by
said sensor means in said first modular unit and X-rays
collected by said sensor means in said second modular
unit intersect said feeding line at an angle of 45° in

"said" common crossing area.

Article 123(2) EPC and Article 76 (1) EPC 1973 -
extension beyond the content of the application as
filed and/or the content of the earlier application as
filed

In its decision the opposition division came to the
conclusion that the further restriction was not
sufficient for claim 1 to conform to the disclosure of
the original application. An embodiment where the X-
rays cross each other at the intersection with the

feeding line was still covered by claim 1.
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According to the patent proprietor the amendments in
the claim referred to a common crossing area that was
clearly derivable "from figure 4 and the originally
filed documents". A specific propagation of the X-rays
was not essential so that it was not necessary to
include additional features into independent claim 1 to
fulfil the requirements of Article 123(2) EPC (cf.
statement of grounds of appeal dated 25 November 2011,
page 3, fifth and sixth paragraphs).

Appellant opponent 0Ol emphasised that the arrangement
illustrated by figure 4 of the opposed patent provided
for two different inspection zones. The fact that there
were two zones was proved by the fact that the
inspection took place in two spaced locations which
were artificially tied together by the patentee just by
the allegation that they would belong to an area of
common crossing of the feeding line by the two modular
units. This area was just pictorially represented in
figure 4, but it was not hinted at in the description
of the opposed patent (cf. reply to the grounds of
appeal dated 29 March 2012, third page, third
paragraph) .

The board agrees with the opposition division. The same
added subject-matter deficiency as for claim 1 of the
patent as granted still applies tothe subject-matter of
present claim 1. The X-rays collected by both sensor
means may still intersect each other at the feeding
line in said common crossing area. It is not specified
how large or how small the common crossing area is.
When the square in figure 4 of the patent represents
the crossing area, the X-rays intersecting the feeding
line within said crossing area may still cross each

other at the feeding line.
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Furthermore, as asserted by opponent 01 it is not
disclosed in the application as originally filed that
there are bridging parts and overlapping parts of the
modular units which define a common crossing area.
Figure 4 just shows a square area. From the description
it can be understood that the apparatus provides a
static structure 11 composed of two modular units
placed at 90° one to the other and at 45° with respect
to the feeding line of the vessels. Both units are each
equipped just with a standard emitter 5 and a sensor 7
(cf. figure 5 in combination with page 5, penultimate
line, to page 6, line 10, of the earlier application as
filed and figure 4 in combination with page 6, lines 3
- 9, of the application as filed). This structure 11 is
bridging the feeding line. The structure 1 in prior-art
examples shown in figures 1 - 3 of the patent is
bridging the feeding line. Therefore it is plausible
that the corresponding structure 11 of figure 4 also
bridges the feeding line (cf. figure 5, in combination
with page 5, lines 11 - 14, of the earlier application
as filed; figure 4, in combination with page 5, lines
19 - 21, of the application as filed). However, the
feature that the two modular units have overlapping
parts is not derivable from figure 5 of the earlier
application as filed together with the related portions
of the description or from the application as filed.
The square area in figure 4 could be just one component
that links the emitter means and sensor means of the

modular units.
For the above reasons the subject-matter of claim 1
does not meet the requirements of Article 123(2) EPC

and Article 76(1) EPC 1973

Second auxiliary request - claim 1
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The claim comprises all features of claim 1 of the
first auxiliary request. In addition it defines that
"said emitter means and said feeding line are arranged
such that the x-ray beams emitted by said emitter means

cross each other before intersecting the feeding line".

Article 123 (2) EPC and Article 76(1) EPC 1973 -
extension beyond the content of the application as
filed and/or the content of the earlier application as
filed

The opposition division in its decision was of the
opinion that with this amendment the claim fulfilled
the requirements of the EPC. All essential features
were now defined in claim 1 which was limited to the

embodiment of figure 4.

Appellant opponent Ol expressed the opinion in its
grounds of appeal that the feature concerning
overlapping parts of the two modular units was still
unclear. Opponent 01 also saw added subject-matter
because the piecemeal picking of the additional feature
did not meet the requirements of Articles 123(2) and

76 (1) EPC.

The board is of the opinion that the additional feature
does not overcome the objection of added subject-matter
in claim 1 of the first auxiliary request. The common
crossing area as defined in the claim is not originally
disclosed. In particular, overlapping parts of the
modular units that could define a common crossing area
are not disclosed in the earlier application or the
application as filed (cf. point 2.2.4 above).
Consequently, the objection of added subject-matter
with regard to the bridging parts and the overlapping

parts of the modular units is also justified for the
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subject-matter of claim 1 of the second auxiliary

request.

Therefore, the subject-matter of claim 1 does not meet
the requirements of Article 123(2) EPC and Article
76 (1) EPC 1973.

Third to ninth auxiliary requests

Claim 1 of all these requests comprises overlapping
parts of the modular units that define a common

crossing area.

As explained above under point 2.2.4, the board is of
the opinion that the bridging parts and the overlapping
parts of the modular units are neither disclosed in the
original application documents nor in the earlier
application as filed (Article 123 (2) EPC and Article

76 (1) EPC 1973). Therefore, regarding claim 1 of the
third to ninth auxiliary requests, the objection of
added subject-matter with regard to the bridging parts
and the overlapping parts of the modular units is also

Jjustified.

In summary, all requests of the appellant patent
proprietor are not allowable. Therefore, as requested
by the appellant opponent 01, the decision under appeal
must be set aside and the patent must be revoked in
accordance with Article 101(2),first sentence, EPC and
Article 101 (3) (b) EPC.
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Order

For these reasons it is decided that:

The decision under appeal is set aside.

2. The patent is revoked.

The Registrar: The Chairman:
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