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Summary of Facts and Submissions

IT.

ITT.

This is an appeal of opponent 2 (Glinther Spelsberg GmbH
& Co. KG) against the decision of the opposition
division that, account being taken of the amendments
made by the patent proprietor, the European patent No.
1 501 157 and the invention to which it relates meet
the requirements of the EPC. The basis for this
decision was the main request as filed at the oral

proceedings of 15 June 2011.

The following document cited during the procedure
before the opposition division is relevant for this

decision:

E6: Us 4 460 232 A.

With the statement of grounds of appeal received on

14 November 2011 the appellant requested that the
decision under appeal be set aside and that the patent
be revoked. As an auxiliary measure the appellant also
requested that oral proceedings be held. Annexed to the
grounds of appeal were three documents, labelled
Anlage/Exhibit MHP1, MHP2 and MHP3 relating to the
alleged sale by the appellant of a connecting box for

solar panels.

In a reply dated 22 February 2012 the respondent
(patent proprietor) requested that the appeal be
dismissed, and, if that was not possible, that oral

proceedings be held.

In a letter dated 22 March 2012 the appellant provided
the name and address which were missing from the notice

of appeal.
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In a communication accompanying a summons to oral
proceedings, dated 3 July 2015, the board indicated
inter alia its preliminary opinion that the appeal was
admissible, that the additional prior art introduced
with the grounds of appeal should not be admitted into
the procedure, and that the contact terminals
(reference sign 40) of E6 were part of the connecting
box, as argued by the respondent, not of the solar

panel, as argued by the appellant.

With letter dated 16 July 2015 the appellant withdrew

their request for oral proceedings.

With letter dated 21 August 2015 the respondent
confirmed the requests of 22 February 2015, and also
indicated that the six auxiliary requests filed with
letter dated 13 May 2011 were maintained.

In a letter dated 8 September 2015 the board cancelled

the appointed oral proceedings.

Claim 1 of the request underlying the decision under

appeal reads as follows:

"[la] Connecting box (22, 40) for a solar panel (28)
[1b] comprising a housing (16, 25, 24, 37, 38)

[1c] comprising contact elements (10, 20) for
electrically connecting to contacts (41) of the solar
panel (28),

[1d] the housing (16, 25, 24, 37, 38) comprising an
opening for introducing the contacts (41) of the solar
panel (28), characterised in that

- [le] the contact elements (10, 20) comprise a tapered
receiving region (17, 18, 36)

[1f] to which a contact region (19, 35) adjoins,
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[lg] so automatic introduction of a contact (41) of the
solar panel (28) wvia the receiving region (17, 18, 36)
into the contact region (19, 35) of the contact
elements (10, 20) is possible;

- [1h] a base board (25) comprises a larger opening
(39) in the longitudinal direction of the contact
elements than is necessary for receiving contacts (41);
- [1i] in the region of the opening (39), the housing
comprises a receiving space (23) for insertion of the
contact (41); and

- [13] the receiving space (23) is laterally offset
with respect to a 1lid opening (27)."

The inserted feature numbering is that proposed by the
appellant on page 2 of the statement of grounds of

appeal received on 14 November 2011.

The arguments of the appellant which are relevant for

the present decision can be summarised as follows:

The respondent's objection that the appeal was
inadmissible had been addressed by the submission of
22 March 2012.

The sole feature distinguishing the subject-matter of
claim 1 as maintained in the decision under appeal was
feature [1j], relating to the lateral offset of the 1lid
opening, which would have been an obvious measure for

the skilled person.

The subject-matter of that claim was also obvious in
the light of the combination of E6 with the public
prior use for which evidence had been provided with the

grounds of appeal.

The respondent argued essentially as follows:
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The appeal was inadmissible because the notice of
appeal did not include the name and address of the

appellant.

The new prior art introduced with the grounds of appeal
should not be admitted into the proceedings because
there had been no change to the substance of the claims
since the reply of 9 September 2010 to the opposition
grounds, and because it concerned the appellant's own
product, so that there was no reason why it could not
have been presented during the proceedings before the

opposition division.

The appellant's reading of E6 onto the claim was
incorrect, because the contacts 40 in E6 were part of
the connecting box, not of the solar panel, so that
feature [1lg] of the claim was not disclosed in E6. It
was also not suggested anywhere else in the prior art.
The lateral offset of feature [1]j] was also not obvious
to the skilled person. Therefore the subject-matter of

the claim was not obvious to the skilled person.

Opponent 1 (Weidmiiller Interface GmbH) filed no
requests or other submissions during the appeal
proceedings, other than stating that they would not

attend oral proceedings.

Reasons for the Decision

In their reply of 22 February 2012 to the grounds of
appeal the respondent objected that the notice of
appeal did not comply with the requirements of Article
108 EPC in combination with Rule 99 (1) (a) EPC because
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it did not contain the name and address of the
appellant. For the purpose of Rule 99(1) (a) EPC it is
necessary that the identity of the true appellant, i.e.
the person on whose behalf the appeal was actually
filed, can be established on the basis of the
information given in the notice of appeal (G 1/12, 0OJ
EPO 2014, All4, Reasons for the Decision, Nos. 20 to
23) . As the notice of appeal was filed by the
representatives of opponent 2 in the first instance,
and opponent 2 was a party adversely affected by the
decision under appeal, it was possible to identify the
appellant as opponent 2. The appeal is therefore

admissible.

The appellant has withdrawn their request for oral

proceedings. The present decision is in accordance with
the respondent's main request, so that their auxiliary
request for oral proceedings does not need to be taken
into account. Therefore the case can be decided without

the need to hold oral proceedings.

In the grounds of appeal the appellant introduced new
prior art in the form of an alleged public prior use,
evidence for which was contained in the three
documents, labelled Anlage/Exhibit MHP1, MHP2 and MHP3,
which were filed with those grounds. The appellant has
not however provided any reasons as to why this prior
art was not introduced earlier, in which context the
respondent has correctly observed that the claims had
not been amended in substance since the reply of

9 September 2010 to the opposition grounds (the
amendments to the claims filed during the oral
proceedings before the opposition division consisted
only of deletion of reference signs). Moreover, as
indicated in the grounds of appeal, the alleged prior

use concerns sales of the appellant's own products, so
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that it must be assumed that they have not only
recently become aware of it. The board therefore agrees
with the respondent that the appellant should have been
able to introduce this prior art during the procedure
before the opposition division. The board therefore
decided that it was appropriate to exercise its
discretion under Article 12 (4) of the Rules of
Procedure of the Boards of Appeal to not admit this

prior art in to the proceedings.

The appellant argues that the subject-matter of the
independent claim 1 which was the subject of the
decision under appeal does not involve an inventive
step according to Article 56 EPC. The board does not
find this argument convincing for the following

reasons.

Document E6, like the present claim 1, relates to a
connecting box (junction box 4) for a solar panel (5),
as depicted in figures 1 and 2 and described in column
2, lines 4 to 54 of that document. According to the
appellant the introduction of the contacts (terminals
40) of E6 into the tapered ends of the contact elements
(terminals 72) can be read onto feature [1lg] of the
present claim. However, according to feature [1lc] of
the claim, these contacts are those of the solar panel,
and thus correspond to the tabs (6) of E6. In contrast,
E6 describes at column 2, lines 55 to 61, referring to
figure 2, that the terminals 40 are fixed within the
receptacles 20 of the connecting box, so that they
cannot be considered as being the contacts of the solar
panel. Thus the contacts (tabs 6) of the solar panel in
E6 contact with the terminals 40, and the manner in
which this occurs is not an automatic introduction as

defined in feature [1lg] of the claim.
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Thus feature [1g] is not disclosed in E6, so that the
appellant's objection of lack of inventive step with
respect to that document fails, since no further
arguments have been presented as to why that feature
might have been obvious to the skilled person. The
board therefore concludes that the subject-matter of
claim 1 according to the appellant's main request
involves an inventive step in the light of E6. As a
consequence, it is not necessary to consider whether or

not feature [1]] would have been obvious.

Given the above, and given that the appellant has
raised no further objections during the appeal
procedure, the board has to accede to the respondent's
request to dismiss the appeal. It was therefore not
necessary to consider the respondent's auxiliary

requests.

For these reasons it is decided that:

The appeal is dismissed

The Registrar: The Chairman:
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