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Summary of Facts and Submissions

AV
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The appeal lies from the decision of the examining
division dated 25 June 2009 to grant a patent, which
became effective on 22 July 2009 with the publication
of the mention of the grant in the European Patent
Bulletin.

On 2 June 2010, the appellant filed a request to the
examining division for correction of the decision
according to Rule 140 EPC. It argued that the reference
to the third priority document, erroneously omitted
from the publication, should be introduced into the
bibliographic data of the patent. At the same day, the
appellant filed a request for re-establishment of
rights (Article 122(1) EPC) in order to remedy the
failure to observe the time limit for filing an appeal.
It filed a notice and a statement of the grounds of
appeal and paid the appeal fee and the fee for re-
establishment of rights. It requested that the decision
to grant a patent be set aside and a new decision be
issued including the reference to the third priority
document. Oral proceedings were requested as an

auxiliary measure.

With a communication dated 26 January 2011, the
examining division informed the appellant that the
requested correction under Rule 140 EPC was considered
allowable.

With a letter dated 28 April 2011, the appellant
withdrew the appeal and requested reimbursement of the
appeal fee and of the fee for re-establishment of
rights. It alleged that the appeal was redundant in
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view of the fact that the examining division®s decision
to correct the appealed decision applied ex tunc. The
appeal should thus be considered inadmissible or deemed
not to have been fTiled.

V. The board expressed its preliminary opinion in a
communication pursuant to Rule 100(2) EPC and
Article 17(2) of the Rules of Procedure of the Boards
of Appeal, dated 30 June 2011.

VI. With a further letter dated 5 August 2011, the
appellant withdrew its request for re-establishment of
rights under Article 122(1) EPC and its request for
reimbursement of the fee for re-establishment of rights.
The appellant finally requested that the appeal fee be
reimbursed.

Reasons for the Decision

1. Although the present appeal was withdrawn from
consideration by the Board of Appeal in respect of
admissibility and allowability, the Board of Appeal, in
the exercise of its inherent power, is authorised to
examine the appellant™s request for reimbursement of
the appeal fee (see decisions T 41/82 0J EPO 1982, 256
and J 12/86 0J EPO 1988, 83).

2. According to Article 108 EPC the notice of appeal shall
be filed, iIn accordance with the Implementing
Regulations, at the European Patent Office within two
months of the notification of the decision. Notice of
appeal shall not be deemed to have been filed until the
fee for appeal has been paid.
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3. In the present case the notice of appeal was filed and
the appeal fee was paid almost one year after the
notification of the decision of the examining division,
thus clearly outside the time limit of two months set
by Article 108 EPC.

4. Therefore, the appeal i1s deemed not to have been filed.

There is no legal basis for payment of the appeal fee

which, for this reason, is reimbursed.

Order

For these reasons i1t i1s decided that:

The appeal i1s deemed not to have been filed.

The appeal fee 1s reimbursed.

The Registrar: The Chairman:

A. Wolinski M. Wieser
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