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Decision under appeal: Decision of the Opposition Division of the
European Patent Office posted 23 December 2009
revoking European patent No. 651803 pursuant to
Article 101 (3) (b) EPC.

Composition of the Board:
Chairman: M. Wieser

Members: T. J. H. Mennessier
R. Moufang
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Summary of Facts and Submissions

I. The patent proprietor (appellant) lodged an appeal
against the decision of the opposition division dated
23 December 2009, whereby European patent No. 0 651 803,
which had been granted on European application

No. 93917891.9, was revoked.

IT. By communication of the Board of 6 May 2013, the
parties' attention was drawn to the fact that the
patent had meanwhile lapsed in all designated
Contracting States and the appellant was asked to
inform the Board whether it requested a continuation of

the appeal proceedings.

IIT. In reply to the Board's communication, the appellant
has notified the Board with letter of 28 May 2013 that
it does not request a continuation of the appeal

proceedings.

Reasons for the decision

1. If a European patent has lapsed in all designated
Contracting States, opposition proceedings may be
continued at the request of the opponent (see Rule 84 (1)
EPC) . According to Rule 100(1) EPC, this also applies
in appeal proceedings following opposition proceedings.
However, if - as in the present case - the patent
proprietor is the appellant, it would be inappropriate
to allow the opponent(s) (respondent(s)) to decide
whether the appeal proceedings shall be continued. For
this reason, Rule 84 (1) EPC has to be applied mutatis

mutandis in such opposition appeal proceedings (see
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also the case law cited in decision T 606/10 of 12 May
2011, point 1.3 of the reasons), so that it is the
patent proprietor who can request that the appeal
proceedings be continued (see decision T 708/01 of

17 March 2005, point 1 of the Reasons).

As the patent proprietor has explicitly indicated that
it does not request a continuation of the appeal
proceedings (see Section III, supra), the appeal

proceedings are to be terminated.

For these reasons it is decided that:

The appeal proceedings are terminated.

The Registrar The Chairman

A. Wolinski M. Wieser
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