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Summary of Facts and Subm ssions

The nention of grant of European patent No. 1 153 162,
with one claim on the basis of European patent
application No. 99955598.0 filed on 28 Cctober 1999 and
claimng an Australian priority from 30 Oct ober 1998,
was published on 14 March 2007.

Caim1l of the patent as granted reads as foll ows:

"Card clothing conprising a strip of a profile wire
having a base (113) and a plurality of longitudinally
aligned teeth (110) each having an overhanging tip
(111) and a re-entry edge-face under the overhangi ng
tip (111);

characterised in that

t he edge-face of each tooth (110) includes at |east one
under cut edge-segnent (114) spaced al ong the edge-face
fromthe tip (111), which undercut includes at |east a
portion that is substantially parallel to the

| ongi tudi nal dinension of the profile wire thereby
increasing the retention of fibers by said edge-face

during carding."”

1. Noti ce of opposition, in which revocation of the patent
on the grounds of Article 100(a) EPC 1973 was requested,
was filed against the granted patent by Gaf + CIE AG

By interlocutory decision posted on 19 June 2009, the
opposition division rejected the opposition. The
opposition division held that the patent and the
invention to which it related nmet the requirenents of
t he EPC.
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Noti ce of appeal was filed against this decision by the
appel | ant (opponent) on 17 August 2009, and the appea
fee was paid on the sanme day. The grounds of appea

were filed on 9 Cctober 2009.

I n a comruni cati on acconpanying the summons to ora
proceedi ngs the board expressed its prelimnary view
that the term"undercut"” was technically clear in the
light of the description. The board al so indicated that
it interpreted the feature "substantially parallel”
differently than the opposition division, particularly
having regard to claim7 and figure 6.

Oral proceedings were held on 15 July 2011 during which
the respondent filed a new first auxiliary request in
which, with respect to the main request (patent as
granted), claim7, figure 6 and the respective parts of

t he description had now been del et ed.

The foll ow ng docunents were cited as rel evant prior

art:

Dl: US-A-5 581 848

D2 DE- A-44 36 378 (fam |y nmenber of D1)

D3: JP-U 56-98875; D3a: English translation of D3
D4 US-A-5 123 529

The appel | ant (opponent) requested that the decision
under appeal be set aside and that the European patent
No. 1 153 162 be revoked.

The respondent (patentee) requested that the appeal be
di sm ssed or that the patent be maintained on the basis
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of the first auxiliary request filed during the ora

proceedi ngs.

The argunents of the appellant can be summarized as

foll ows:

The subject-matter of granted claim1 did not neet the
requi renment of novelty, having regard to D1. If the
enbodi nents of claim7 and figure 6 were indeed part of
the invention, the features "undercut edge segnent" and
"substantially parallel” had to be interpreted in the
light of these enbodi nents, thus |eading to a | ack of
novelty. D1 al so disclosed a profile having a scallop
recess extending away fromthe overhanging tip of the
tooth and having a substantially parallel portion.

In respect of the first auxiliary request, starting
fromDl as closest prior art, the subject-matter of
claim1 was obvious. The skilled person having
experience in the field of carding would explore
suitabl e angles to achieve optimal retention of the
fibres when they arrive at the re-entry face, and would
be led to an angle which was "substantially parallel”

to the wire base.

D3 al so di scl osed an enbodi nent in Figure 8 which

i ndi cated an angle of the undercut portion. The skilled
person follow ng the teachings of D3 would sel ect
suitable angles in the sane manner as when starting
formDl. The card clothing according to claim1l

consequently did not involve an inventive step.

The respondent argued that the skilled person would
wi thout any difficulty determ ne the scope of
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"substantially parallel”™ in the light of the
description as defining the desired technical effect of
increasing the retention of fibres. The enbodi nent of
claim7 and figure 6 had a substantially paralle
portion at |east defined by a tangent to the notch or
scal l op recess, which tangent was parallel to the basis
of the wre.

As regards the presence in D1 of an undercut edge-
segnent within the neaning of claim1l, only the | ower
section 11 of the | eading edge could be identified as
such but this did not have a substantially parallel
portion. The upper section 10 having a substantially
paral l el portion was not spaced al ong the edge-face
fromthe tip. Therefore the subject-matter of claiml

was novel over D1.

After deletion of claim7 and figure 6 in the first
auxiliary request it was clear that curved lines could
no | onger be regarded as containing a portion which was
"substantially parallel” to anything else. |If taken as
cl osest prior art, Dl did not disclose a card clothing
because it related to conbing. The front edges of the
teeth were defined by two sickl e-shaped bi ghts, and no
parall el portion was shown. Only the direction of
novenent of the tip of the tooth was parallel to the
conmbing direction. Also figure 8 of D3 did not give any
i ndi cation towards the clainmed invention because there
in no undercut was shown. Rather, the |eading edges of
the teeth were provided with projections, the angles of
which were clearly not substantially parallel to the

| ongi tudi nal dinension of the wre.
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Reasons for the Decision

1

2.

2.

2.
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3
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The appeal is adm ssible.

Mai n request (Article 54 EPC 1973)

Claim1 conprises the feature that "the edge-face of
each tooth (110) includes at |east one undercut edge-
segnent (114) spaced along the edge-face fromthe tip
(111), which undercut includes at |east a portion that
is substantially parallel to the | ongitudinal dinension
of the profile wire". Regarding claim7, in which the
under cut edge-segnent is provided by a notch or scallop
recess as shown in Figure 6, there is no straight line
edge segnent or portion which can define any particul ar
di rection.

The respondent argued that a tangent coul d define such
a direction. However, a tangent has only one point in
common with the curved line on which it stands and can
be situated at any point along the curve.

The respondent further argued that the term "undercut
edge- segnent (114) spaced al ong the edge-face fromthe
tip" meant that the undercut would start at a point
renoved fromthe tip. However, the wording of the claim
i s not unanbiguous in this respect and does not excl ude

the possibility that the recess can begin at the tip.

After having thus clarified the neaning of claim1, D1
di scl oses a card clothing conprising a strip of a
profile wire having a base 2 and a plurality of

l ongitudinally aligned teeth 3 each such tooth having

an overhanging tip 6 and a re-entry edge-face 10, 11
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under the overhanging tip 6. The edge-face of each
tooth includes an undercut edge-segnent 10 spaced al ong
the edge-face fromthe tip 6, which undercut includes
at least a portion 9 that is substantially parallel to
the | ongi tudi nal dinension of the profile wwre (col. 1,
line 9; col. 2, lines 37 to 44; Fig. 1). The fact that
the retention of fibres by said edge-face during
carding may thereby be increased does not define a

structural feature.

Therefore, since Dl discloses all features of claim1,
the subject-matter of claim1l does not neet the

requi renent of novelty within the neaning of Article 54
EPC 1973.

Auxiliary request (Article 54, 56 EPC 1973)

Novel ty

Wth the deletion of Claim?7, figure 6 and the
respective part of the description (paragraph [0028])
the basis for the assessnent of the neani ng of
"substantially parallel” (see point 2.1 above) has
changed. The Board considers that there is no | onger
roomfor any interpretation of the claimother than
that the portion of the undercut which is required to
be parallel to the longitudinal direction of the

profile is a straight |ine portion.

The edge-face of the saw tooth fitting disclosed in D1
is defined by two sickle shaped bights and does not
have a straight line portion defining a direction which
Is parallel or substantially parallel to another
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straight line. For this reason the feature in question

is not disclosed in DI.

The teeth shown in figure 8 of D3 have projections on
their edge-faces. However, even if the part bel ow each
of these projections were to be regarded as a recess,
there is no straight-line portion which is shown which
is parallel or substantially parallel to the basis of

the wre.

The subject-matter of claiml1 of the first auxiliary
request is therefore novel w thin the neaning of
Article 54 EPC 1973 over the cited prior art.

I nventive step

Al t hough the appel |l ant consi dered both docunents D1 and
D3 as representing closest prior art, the Board takes
the view that only D3 is appropriate to be consi dered
as such. D1 refers generally to conbing and carding
machi nes and t he enbodi nent disclosed in its figures
concerns teeth el enents for conbing whereas D3 refers
specifically to carding machines. Hence it is

particularly suitable for formng the closest prior art.

The techni cal problem underlying the clained invention
is to increase the efficiency with which fibres are
transferred fromthe swift to the doffer. The card
clothing will also be applicable as a worker wire
because workers operate in exactly the sanme way as
doffers (col. 2, par. [0009]).

This technical problemis solved by the card clothing
having the features of claiml1l. The subject-matter
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claimed is distinguished fromthe saw tooth fittings
di scl osed in D3 by an undercut segnment which includes
at least a portion that is substantially parallel to

t he | ongi tudi nal dinension of the profile. The various
enbodi nents shown in D3 have profiles on the trailing
edge of the teeth. The enbodi nent shown in figure 8 is
nodi fied as regards its | eading edge by a projection
havi ng substantially rising and falling angles with
respect to the basis of the profile. Since in that
docunent there is no indication suggesting the
variation of the angles of the projection the skilled
person would not find there any notivation to formthe
angl es of the projection in a different nmanner, in
particular none to forma portion parallel to the basis
of the profile.

Even taking D1 as representing the closest prior art
the skilled person would not arrive at claim1l w thout
an inventive step. The invention is distinguished from
D1 by an undercut segnment of the edge-face of the teeth
whi ch includes at |least a portion that is substantially
parallel to the |ongitudinal dinension of the profile.
The profile disclosed in D1 does not have any portion
whi ch could be identified as being parallel to the
basi s because the profiles of the teeth are forned only
by curved lines. To the skilled person parallelism

i nvol ves straight lines. Therefore the skilled person
woul d not see any reason to change the curved lines
into straight lines since there is no indication

suggesting such nodification.

No obvi ous way can be seen by which the skilled person
woul d be led to the subject matter of claim1l starting
fromeither D3 or D1 as the closest prior art.
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Therefore the clainmed invention involves an inventive
step. Together with claim11, the anended dependent
clainms 2 to 10 claimng particular enbodi nents of the

i nventi on can al so be nmi ntai ned.

Or der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the opposition division with
the order to maintain the patent on the basis of:
(a) Cdainms 1 to 10 according to the first auxiliary
request filed during the oral proceedings;
(b) The anended description, colums 1 to 6, as filed
during the oral proceedings;
(c) Figures 1 to 7 as filed during the oral
proceedi ngs.

The Regi strar: The Chai r man:

M Patin K. Garnett
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Pursuant to Rule 140 EPC, the decision given on 15 July 2011
in case T 1933/09 - 3.2.06 is hereby corrected as foll ows:

Order, point 2.

"(c) Figures 1 to 7 as filed during the oral proceedings."

is corrected to

"(c) Figures 1 to 4 as granted, Figures 5to 7 as filed during

the oral proceedings."”

The Regi strar: The Chai r man:

M Patin K. Garnett



