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Summary of Facts and Submissions

I. European patent No. 1 215 059 was maintained in amended
form by the decision of the Opposition Division posted
on 14 July 2009. Against this decision an appeal was
filed and the prescribed appeal fee was paid by the
Opponent (Appellant 1) and the Patentee (Appellant 11)
respectively on 9 September 2009 and 23 September 2009.
The statement setting out the grounds of appeal was
submitted by Appellant I on 20 November 2009 and by
Appellant 11 on 23 November 2009.

1. Oral proceedings were held on 10 October 2012. Both
Appellants requested that the impugned decision be set

aside and that the European patent be revoked.

Reasons for the Decision

1. The appeals are admissible.

2. The appellant Patentee®"s request for revocation of the
patent indicates that the Patentee withdrew its
agreement to the text of the patent as granted and to
the text in which the patent was maintained in amended
form by the Opposition Division and that it did not
intend to submit any other text for the maintenance of

the patent in amended form.

3. Article 113(2) EPC 1973, however, stipulates that the
EPO may decide upon a European patent only in the text
submitted to i1t, or agreed by the Patentee. This
substantive requirement for maintaining the contested
patent is not fulfilled in the present case and
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therefore the proceedings are to be terminated by a
decision ordering revocation, without going into the
substantive i1ssues (see e.g. decision T 73/84, 0J EPO
1985, 241).

Order

For these reasons 1t i1s decided that:

1. The decision is set aside.

2. The patent i1s revoked.

The Registrar: The Chairman:
A. Vottner G. Pricolo
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