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DECISTION
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of 1 October 2013

Appellant: McNeil-PPC, Inc.
(Patent Proprietor) 1 Johnson & Johnson Plaza
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Decision under appeal: Interlocutory decision of the Opposition
Division of the European Patent Office posted on
23 April 2009 concerning maintenance of the
European Patent No. 1267829 in amended form.
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Summary of Facts and Submissions

IT.

ITT.

Iv.

VI.

In its decision given at the oral proceedings on 10
March 2009 and issued in writing on 23 April 2009, the
Opposition Division held that the patent was to be

maintained in amended form.

On 22 June 2009, the opponent filed an appeal against
the Opposition Division's decision, requesting that the
decision under appeal be set aside and the patent be
revoked. The appeal fee was paid on the same day.

The statement of grounds of appeal was filed on

21 August 20009.

On 3 July 2009, the patent proprietor filed an appeal
and paid the appeal fee on the same day. The statement

of grounds of appeal was received on 2 September 2009.

On 6 June 2013, the Board issued a summons to oral
proceedings to be held on 11 October 2013.

In a letter dated 16 September 2013 the patent
proprietor stated:

"...the Proprietor hereby irrevocably withdraws its
approval of the text in which the Patent was granted.

The proprietor will not be filing a replacement text."

The Board cancelled the oral proceedings.

Reasons for the Decision

The appeals comply with Articles 106 to 108 and Rule 99

EPC and are therefore admissible.

Pursuant to Article 113(2) EPC, the European Patent

Office shall examine, and decide upon, the European



Order
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patent or patent application only in the text submitted
to it, or agreed, by the applicant or the proprietor of
the patent.

In the present case, the patent proprietor
unambiguously and unconditionally withdrew its approval
of the text in which the patent was maintained by the
opposition division. Furthermore, the patent proprietor

announced that it would not submit a replacement text.

In view of the express declaration of the patent
proprietor, there is no version of the European patent
having the patent proprietor's consent upon which the

Board could decide.

The patent must therefore be revoked (see T 73/84, 0J
EPO 1985, 241, points 2 and 3 of the reasons).

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.
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