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Summary of Facts and Submi ssi ons

C5926.D

The present appeal is fromthe decision of the Opposition
Division to revoke the European patent no. 1 123 376
concerning laundry and cl eani ng comnpositions.

In its notice of opposition the Cpponent sought revocation
of the patent on the grounds of Articles 100(a) and (b) EPC
1973.

The Opponent referred during the opposition proceedings to
the followi ng docunents:

(1): Advanced Organic Chemistry, 3rd edition (1985) by J.
March, page 784;

(2): EP-A-392619;

(3): DE-B-1133847;

(4): EP-A-841391;

(5): EP-A-11499;

(6): Journal of Polynmer Science: Polynmer Chem stry Edition,
vol. 20, pages 3121 to 3129 (1982), "Chemi cal Rel ease
Control -Schi ff Bases of Perfune Al dehydes and Ami nostyrene"
by H Kanogawa et al.;

(7): US-A-5008437.

The Qpposition Division found in its decision that the

i nvention was sufficiently disclosed and that the subject-

matter of the clainms according to the then pending main and
auxiliary requests were novel but |acked an inventive step

in the light of the teaching of the prior art.

An appeal was filed against this decision by the Patent
Proprietor (Appellant).

The Appellant submitted with the letter of 19 June 2009
experinmental reports (8), (9) and (10). Furthernore, it
submtted with the letter of 1 April 2011 a further
experimental report und with that of 10 May 2011 four sets
of clains according to the main request and first to third
auxiliary requests.

Oral proceedings were held before the Board on 20 May 2011

The set of clains according to the nmain request consists of
15 clains, the independent claim1 of which reads as foll ows:

"1l. A laundry and/or cleaning conposition conprising a
detersive ingredient and a product of reaction between an

am no functional polynmer conprising at |east one prinmary
and/ or secondary am ne group and a perfunme conmponent

sel ected from perfune ketone, al dehyde, and nmi xtures thereof,
characterised in that said am no functional polyner has an
Qdour Intensity Index of less than that of a 1% sol uti on of
met hyl anthranil ate, in di propyl ene glycol, and is sel ected
from pol yvi nyl am nes, derivatives thereof, and copol yners
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t hereof , al kyl ene pol yami nes, pol yan noaci ds and copol yners
t hereof, cross-1inked pol yan noaci ds, am no substituted

pol yvi nyl al cohol , pol yoxyethyl ene bis amine or bis

am noal kyl , am noal kyl piperazine and derivatives thereof,
N, N - bi s-(3-ani nopropyl ) -1, 3- propanedi ani ne |inear or
branched, and m xtures thereof, and the product of reaction
has a Dry Surface Odour |Index of nore than 5, said
conposition being further characterized in that the product
of reaction is preformed before incorporation into the

[ aundry and/or cleaning conposition."

I ndependent claim 11l relates to a nethod of delivering
residual fragrance to a surface by contacting said surface
with a conposition as defined in any one of clains 1 to 10,
and thereafter contacting the treated surface with a
material so that the perfune is rel eased.

I ndependent claim 13 relates to the use of a product of
reaction as defined in any one of clains 1-10 for the
manuf acture of a laundry and cl eani ng conposition for
delivering residual fragrance on a surface on which it is
appl i ed.

The remai ni ng dependent clains relate to particul ar
enbodi nents of the clai med conposition, nethod or use.

The Appellant submitted in witing and orally that

- the experinental evidences submitted as docunents (8) to
(10) and that submtted with letter of 1 April 2011 showed
that the clained invention had convincingly solved the
technical problemindicated in the patent in suit of
providing further |aundry and cl eaning conpositions capabl e
of delivering in a substantive way a fresh fragrance to the
treated surface and of providing del ayed rel ease of the
perfunme conponent fromthe treated surface, herewith
providing a longer lasting fresh fragrance;

- the closest prior art was represented by docunent (4);

- even if the skilled person could have envisaged to use a
not fully nodified am no functional polyner of docunent (4)
in conmbination with an al dehyde or ketone perfune, neither
this docunent nor the renmaining prior art contained a
suggestion that the reaction product of these conponents
woul d be stable in the wash |iquid, substantive to fabrics
and able to provide a del ayed rel ease of the perfune
conponent after washing;

- furthernore, the skilled person would not have had any
incentive to replace the condensation product of al dehyde
perfunme and ami ne suggested as suitable perfune conponent in
docunment (4) with one of the condensation products known
from docunent (2) with the expectation of providing a
product stable in the wash liquid, substantive to fabrics
and able to deliver the perfune conmponent at a | ater stage
after washi ng;
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- as regards the other cited docunents, docunent (3), (6)
and (7) concerned condensation products which were not part
of claim1 according to the main request and docunent (5)
related to rinsing agents and not |aundry or cleaning
conposi ti ons;

- therefore, in the light of the teaching of the prior art,
the skilled person would not have had any incentive to
nodi fy the conpositions of docunent (4) by using a
condensation product as required in claiml1l with the
expectation of solving the technical problemunderlying the
i nvention;

- the clainmed subject-matter thus involved an inventive step

The Appellant contested also the adnissibility of the new
argunment s based on docunents (4) and (2), raised against the
i nventiveness of the clained subject-matter by the
Respondent for the first time during oral proceedings.

The Respondent (QOpponent) submitted in witing and orally
t hat

- any of docunents (2), (3), (4) or (5) could be used as
starting point for the evaluation of inventive step;

- docunent (2) disclosed the sane technical concept of the
invention since it related to the use of a Schiff base
formed from am nes | ess odorous than nethyl ant hranil ate,
such as al kyl ene pol yam nes, and perfune al dehydes for

t rappi ng mal odorous al dehydes present, for exanple, in soaps
and rel easing the al dehyde fragrance over tineg;

- docunment (3) also disclosed the sanme technical concept of
the invention since it taught the use of a condensation
product of oxyam nes, such as ethanol anine, and a perfune

al dehyde or ketone ingredient in washing powders in order to
provide to the washed textile a substantive perfuning note
of the ketone or al dehyde which was rel eased over tineg;

- noreover, it was already known that Schiff bases,
condensati on products of am nes and al dehydes or ket ones,

were substantive to the treated fabric and, once on the
fabric, released gradually the al dehyde or ketone; therefore,
it was obvious for the skilled person to solve the technical
probl em underlying the invention by using any known Schiff
base;

- for these reasons, it was obvious to use ot her known
Schi ff bases like those of docunent (2) within the teaching
of docunment (4) instead of the one specifically disclosed in
t hat docunent;

- furthernore, docunment (5) disclosed Iiquid conmpositions
cont ai ni ng an al kyl ene pol yam ne and perfune al dehydes and
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ket ones abl e of depositing the perfune on the treated
fabrics; noreover, the skilled person would have recogni sed
that a Schiff base is necessarily forned in the preparation
of the conposition; therefore, it would have been obvious to
use such conpositions containing a Schiff base in washing or
cl eani ng conpositions with the aimof delivering the perfune
substantively on the treated surface;

- the clainmed subject-matter thus | acked an inventive step

The Appel |l ant requests that the decision under appeal be set
asi de and the patent be maintained on the basis of the
clainms according to the main request or one of the auxiliary
requests 1 to 3, all requests submitted with letter dated

10 May 2011.

The Respondent requests that the appeal be dism ssed.

for the Decision
Mai n r equest
Articles 54(1) and (2), 83 EPC 1973 and 123(2) and (3) EPC

The Board is satisfied that the clains according to the main
request conply with the requirenents of Articles 54(1) and
(2), 83 EPC 1973 and 123(2) and (3) EPC.

Since the Respondent did not raise any objection in this
respect no further details are necessary.

I nventive step

The invention of claim1 relates to a washing or cleaning
composi tion conprising a detersive ingredient and the
product of reaction between a sel ected anino functional

pol yner which is | ess odorous than nethylanthranilate and a
perfunme conponent sel ected from ket one, al dehyde and

m xt ures thereof.

It is undisputed that the selected so-called am no
functional polymer enconpasses both real polyners |ike

pol yvi nyl am ne and not pol yneric conmpounds |i ke am noal kyl

pi perazi ne (see point V above). Mreover, since claim1l does
not contain any limtation as to the nol ecul ar weight of the
so-cal l ed amino functional polyner, the term "arm no
functional polynmer" enconpasses for the purpose of the

i nvention of the patent in suit any conpound bel onging to
the chem cal classes listed in claim1, for exanple any

al kyl ene pol yani ne, provided that said product of reaction
conplies with the "Dry Surface Cdour I|ndex" requirenent of
the claim As shown by the nmethods for neasuring the Dry
Surface Odour Index reported in paragraphs 77 to 93 of the
patent in suit, a Dry Surface Odour Index of nore than 5
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requires in essence that said product of reaction provides a
| ong-l asting nore intense perfunme odour than the free

al dehyde or ketone perfune after the washing and drying
steps or the cleaning step indicated in the nethods of

nmeasur enment .

As explained in the description of the patent in suit, it
was wel |l known that consumer acceptance of perfumed washi ng
and cl eaning conpositions is determned not only by their
performance but also by their capacity of maintaining a

pl easing fragrance on the treated surface over tine. However,
as regards especially perfune ingredients which are
characteristic of the fresh notes, nanely the al dehydes and
ket ones perfune ingredients, the amobunt of perfune carried
over from an aqueous |laundry bath onto fabrics is | ow and
the fresh fragrance does not |last Iong on the fabric.
Therefore, it is desirable to provide nmeans for inproving
the delivery and the endurance of these types of fragrance
fromlaundry and cl eani ng products onto the surface treated
(see paragraphs 2, 3 and 8 of the patent in suit).

It was known in the art to render such volatile perfune

i ngredi ents substantive to the fabrics by using a carrier or
an encapsulating material or by formulating conpounds able
to provide a del ayed rel ease of the perfune over a | onger
period of tine (see paragraphs 4, 5 and 12). Moreover, it
was al so known that a condensation product of an al dehyde
perfurme ingredient with an anthranilate is al so substantive
to fabrics; however, it was found that nethyl anthranilate
exhibits a strong scent itself and produces as a result a

m xture of fragrances, thereby reducing or even inhibiting
t he al dehyde fragrance perception (paragraph 11).

The technical problemunderlying the invention thus is
fornulated in the patent in suit as the provision of a

| aundry or cleaning conposition able to deliver an al dehyde
and/ or ketone perfune conponent in a substantive way onto
the surface treated and to provide a del ayed rel ease of the
perfunme conponent and | onger endurance of the fresh
fragrance (paragraph 9).

The nost suitable starting point for assessing inventive
step is, according to the jurisprudence of the Boards of
Appeal of the EPO a docunent (if avail able) conceived for
t he sane purpose or ainmng at the sanme objectives as the

cl ai med i nvention and having the nost rel evant technical
features in common (see Case Law of the Boards of Appeal of
the EPO, 6th edition, 2010, point 1.D. 3.1).

Docunment (2) relates to a nethod of renoving or reducing
unpl easant mal odours or off-flavours arising fromthe
presence of aldehydic materials in fats, oils and rel ated
products, which are used for exanple in the production of
surfactants for use as detergents or cleansers, by neans of
a condensation product of an amine and an al dehyde perfune
i ngredi ent, which product is capable of trapping the
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mal odor ous al dehyde with conconitant rel ease of desirable
al dehyde flavour over tinme (page 2, lines 3 to 4 and 22 to
23; page 3, lines 12 to 15). Therefore, this docunent does
not concern the delivery of an al dehyde and/ or ket one
perfunme conponent in a substantive way onto the surface
treated but the inprovenent of the odour of a washing or

cl eani ng product.

Docunent (3) concerns a nethod for incorporating al dehyde
and ketone perfune ingredients into compositions such as
washi ng powders and soaps, which contain al kaline reacting
conponents, which nethod avoi ds oxidation of the perfune
conmponents with formati on of nal odorous reaction products
and i nproves the endurance of the perfune in the washing
powder or soap by releasing the fragrance over tine
(colum 1, lines 1 to 20 and 41 to 47). However, this
docunment does not concern explicitly the delivery of the
al dehyde or ketone perfune ingredient in a substantive way
onto the surface treated.

Docunent (5) concerns the provision of liquid fornmulations
for use in the rinse cycle of a fabric cleaning operation,
whi ch fornul ati ons are capabl e of depositing perfumes on
fabric surfaces (see page 1, lines 2 to 8). Therefore, this
docunent does not concern |aundry and cl eani ng conpositions
containing a detersive ingredient and the technical problem
of providing a laundry or cleaning conposition able to
deliver an al dehyde and/ or ketone perfune conponent in a
substantive way onto the surface treated.

Therefore, none of docunents (2), (3) and (5) concern
explicitly a technical problemsimlar to that addressed to
in the patent in suit.

Docunment (4) concerns the technical problemof providing a
fabric treatnment conposition such as a pre-treatnent or wash
additive conposition, which is able to release onto the
fabrics in a substantive way a | ong-Ilasting hydrophilic
perfume, such as a perfune al dehyde or ketone, capabl e of
providing a fresh inpression on the surface treated which is
greater than that provided by the hydrophilic perfune

wi t hout the anmino functional polyner (see page 2, lines 9 to
13, 25 to 33 and page 27, lines 29 to 30).

Therefore, the Board finds that docunent (4) deals with a
simlar technical problemas the patent in suit.

The Board thus takes docunent (4) as the nost suitable
starting point for the evaluation of inventive step.

Si nce docunent (4) had already solved a technical problem
simlar to that addressed to in the patent in suit, the
techni cal probl em underlying the invention was fornul ated by
the Appellant during oral proceedings as the provision of a
further laundry washing or cleaning conposition which is
capabl e of delivering to the treated surface in a
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substantive way a perfune al dehyde or ketone and to provide
a del ayed rel ease of the perfunme conponent and | onger
endurance of the fresh fragrance.

The Appel |l ant has shown by neans of the experinental reports
of docunents (8) and (9) that a condensation product of
Lupasol G35, a polyethylenimne (hereinafter PElI), i.e. a
pol yneric al kyl ene pol yam ne in accordance with claim1, and
»-Damascone, a ketone perfune ingredient, is substantive to
the fabric, stable during washing and rel eases the «-
Danmascone perfune ingredient in a subsequent tunmble drying
step after 1 to 7 days. Mdreover, docunent (10) shows a
simlar effect for the condensati on product of e-Damascone
with BNPP, an am noal kyl piperazine according to claim1l
(see also page 7, line 23 of the patent in suit).

Finally, the experinental report submtted with letter of

1 April 2011 shows that the «-damascone (a ketone perfune

i ngredi ent) condensed with Lupasol WF (a PEl) has a greater
substantivity to the fabric treated than an uncondensed --
damascone in admi xture with the sanme Lupasol W

Therefore the Board, in the light of the above experinenta
data and in the absence of contrary evidence, has no reason
to doubt that the condensation products tested are deposited
substantively onto the surface treated, are stable during
washi ng or cleaning and provi de del ayed rel ease of the
perfume conponent and | onger endurance of the fresh
fragrance

The Board has al so no reason to doubt that the other
products enconpassed by claim 1l behave in a simlar way.

Therefore, the Board is convinced that the subject-matter of
claim1l solves in its whole extent the above nentioned
t echni cal probl em

Docunent (4) discloses the use of an am no-functiona

pol ymer, such as a nodified PEI, in a fabric treatnent
comnposi ti on which can conprise a detersive surfactant and
contains a hydrophilic perfume, which can be an al dehyde, a
ket one or a condensation product of an al dehyde and an ani ne
having a nol ecul ar weight of from 180 to 320 (page 2, lines
51 to 52; page 12, lines 40 to 44; page 22, lines 54 to 55).
The anino functional polynmer of docunment (4) has a backbone
wherein all or a part of the primary and secondary nitrogen
noi eties are substituted, quaternized or oxidized;
preferably, the amino functional polymer is fully nodified
so that the resulting polynmer does not contain any of the
primary or secondary ami no groups required according to
claim1l of the patent in suit; all exanples relate in fact
to fully nodified am no-functional polyners (see docunent
(4), page 2, line 57 to page 3, line 54 and page 10, line 36
to page 12, line 28). However, it was admitted by the
Appel | ant during oral proceedings that the broadest scope of
docunment (4) enconpasses al so, at |least theoretically, a
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pol yrmeri c pol yal kyl enam ne bel onging to the chem cal class
listed in claiml of the patent in suit.

Therefore, the disclosure of docunent (4) differs fromthe
cl ai med subject-matter insofar as the clai med conposition
does not contain a preforned condensation product of the

sel ected amino functional polyner of claiml and an al dehyde
or ketone perfune ingredient.

The Respondent subnitted in witing that the skilled person
woul d have expected that a PEl pol ynmer of docunent (4) woul d
react in situ with an al dehyde or ketone perfune ingredient,
if present, and that it would be obvious to use as
alternative, a preformed condensation product of these two
conpounds instead of the m xture of PEl and perfune.

The Board remarks that the fully nodified PEl polyners of
docunment (4) would be unable to react with an al dehyde or
ketone to form a condensati on product.

Mor eover, no evidence was submitted by the Respondent that a
not fully nodified PEI of docunent (4) would react in a
washing solution, i.e. in a nmuch diluted state and in
presence of detersive ingredients and possibly of further
det ergent conponents, with al dehyde or ketone perfunes to
form a condensati on product.

In fact, even though the condensati on of am nes and

al dehydes and ketones is a known reaction leading to
formati on of the so-called Schiff bases, no information was
available in the cited prior art that a polyneric ani ne such
as PEl would easily formsuch a condensation product with

al dehyde or ketone perfunme under the conditions of docunent
(4) and no evidence was submtted by the Respondent that
this alleged fact bel onged to commobn general know edge of
the skilled person

The Board thus concludes that the skilled person would not
have expected that a PEl pol yner of docunent (4) reacted in
the washing liquid with an al dehyde or ketone perfune.
Therefore, the above Respondent's argunment has to be

rej ected.

As submitted by the Respondent during oral proceedings,
docunment (4) suggests also to use as hydrophilic perfunme a
condensation product of al dehyde and amine (a Schiff base)
having a nol ecul ar weight of from 180 to 320; therefore, the
skilled person, faced with the technical problem of
providing a further |aundry washing or cleaning conmposition
which is capable of conferring to the treated fabric a | ong-
| asting fresh fragrance of perfune al dehyde or ketone, would
try known condensation products of perfune al dehyde and

am nes and woul d expect a simlar substantivity to the
fabric. The del ayed rel ease of the al dehyde perfune and a

| onger lasting fresh fragrance woul d then be necessarily
achi eved by using such a condensation product and woul d have
been expected by the skilled person because of the known
hydrol ytic capacity of Schiff bases.
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The Board remarks that it was generically known that Schiff
bases can hydrol yse easily in the presence of water (see
docunment (1)). However, this know edge woul d have rather |ed
the skilled person away fromusing a Schiff base in a

| aundry washi ng or cleaning conposition for solving the
techni cal problem of providing a substantive delivery of an
al dehyde or perfune conponent onto the surface treated since
in the washi ng or cleaning step considerabl e anounts of
water are used. In fact, he would have expected to the
contrary that the Schiff base hydrol yses already during
washing or cleaning in the presence of water, thus rel easing
t he al dehydes and ketone at an early stage w thout any

i mprovenent in the substantivity to the surface treated and
in the long-lasting of the fragrance with respect to the use
of uncondensed al dehydes and ket ones.

Therefore, in the light of the teaching of document (4) and
of his technical know edge of the behaviour of Schiff bases,
the skilled person, faced with the technical problem
ment i oned above, would have | ooked only for Schiff bases

whi ch were known to be hydrophilic perfunmes and which woul d
have not been expected to hydrol yse easily in water

Docunent (4) discloses explicitly only one of these Schiff
bases as hydrophilic perfume, nanely aurantiol, which is the
condensati on product of nethylanthranylate (an am ne not in
accordance with claiml1 of the patent in suit) and
hydroxycitronellal (page 13, line 10), whilst the prior art
di scl oses other simlar condensation products based on an
anthranilate not in accordance with claim 1, which products
have their own perfunme characteristics and can be
substantive to fabrics (see docurment (7), colum 2, line 11
to colum 5, line 17).

Docunent (2) discloses inter alia condensation products of
pol yal kyl enam nes, i.e. one of the selected am no functional
pol ymers of claim 1l according to the main request, and

al dehyde perfunes (see page 4, lines 20 to 22 in conbination
with page 5, lines 9 to 51). However, this docunent, as
expl ai ned above, concerns the use of such condensation
products for trapping the nmal odor ous al dehydes whi ch can be
present, for exanple, in soaps with conconmitant rel ease of a
desirabl e al dehyde fl avour over tinme. Moreover, this
docunment does not contain any indication that such
condensation products could be useful as hydrophilic
perfunmes within the teaching of docunent (4) and, in fact,
it appears to suggest to the contrary that at |east sone of
t he di scl osed condensati on products are odourl ess (see

page 6, lines 18 to 19). Furthernore, it does not teach if

t hese condensati on products, which nust be already capable
of exchangi ng the al dehyde npiety with another one in the
product wherein they are contai ned, would be stable and not
hydr ol yse duri ng washing or cleaning and woul d be effective
for solving the technical problemunderlying the invention
of the patent in suit.
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Docunent (3) discloses odourless Schiff bases based on
oxyam nes, which do not belong to the sel ected group of

am no functional polynmers of claiml according to the main
request; these Schiff bases rel ease al dehyde or ketone
perfunmes in the presence of hunmidity and provide a | ong-

| asting odour (colum 1, lines 41 to 47). However, these
condensati on products, being odourless, would have not been
selected by the skilled person as a suitable hydrophilic
perfurme for the purpose of docunent (4).

As regards docunent (5), this docunent does not disclose
explicitly any condensation product. Mreover, as explai ned
above, it regards only rinsing conpositions. Therefore, even
t hough the skilled person would have recogni sed that a
condensation product can be forned during the preparation of
the conposition, it would not have found in this docunent
any suggestion that such an all eged condensati on product
woul d be useful as hydrophilic perfunme within the teaching
of docunent (4), would be stable and not hydrolyse during
washi ng or cleaning and woul d be effective for solving the

t echni cal problemunderlying the invention.

Finally, docunent (6), which was no | onger discussed in
detail by the Respondent during appeal, concerns the

hydrol ytic capability of some condensation products of am no
functional polymers not falling within the groups sel ected
in claim1 according to the main request (see page 3121
synopsis). Mreover, this docunent only teaches that the
hydrol ysis of the tested Schiff bases takes place under mld
condi ti ons and depends on the specific chem cal structure;
therefore, the release of the perfune can be controlled
(page 3125, lines 9 to 11). However, this docunent does not
suggest the application that these Schiff bases are
hydrophilic perfunes thensel ves or that could be used in
washi ng or cl eaning conpositions. Therefore, this document
woul d not be considered by the skilled person to contain any
suggestion for solving the above nentioned technical problem

The Board thus finds that the prior art did not contain any
hint that would have led the skilled person to try one of

t he sel ected product of reactions of claim1 in a washing or
cl eaning conposition as disclosed in docunment (4) with an
expectation of success.

The Board concl udes that the subject-natter of claim1
i nvol ves an inventive step.

Since the laundry and cl eani ng conpositions of claim1

i nvolve an inventive step, the other independent clains,

whi ch involve a nethod of delivering residual fragrance to a
surface by using such conpositions and the use of the
product of reaction as defined in any of clains 1 to 10 for
t he manufacture of such conpositions, as well as al

dependent cl ai nms invol ve necessarily an inventive step.
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Or der
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Procedural nmatter

One of the Respondent's argunent discussed in point 1.2.8
above, in particular the specific conbinations of the
partial teachings of docunents (4) and (2), was subnitted
for the first tinme during oral proceedings.

However, this argunent is based on the contents of docunents
(2) and (4), which had already been discussed in witing and
before the departnment of first instance in the eval uation of
the inventiveness of the clainmed subject-matter. Therefore,
this new argunent based on the already discussed prior art
is not one which could not have been expected by the
Appellant. In fact, it was also dealt with easily by the
Appel I ant during oral proceedings.

Therefore, the Board found that the introduction of this new
argunment into the proceedi ngs could not be considered to

di sadvant age the Appellant; thus the argunent was adnitted
under Article 13(1) RPBA

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is renmitted to the Opposition Division with the
order to maintain the patent on the basis of the clains
according to the main request submtted with the letter
dated 10 May 2011 and the description to be adapted.

The Registrar: The Chai r man:

D. Magliano P.-P. Bracke

C5926.D



