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Summary of Facts and Submi ssi ons

VI .

VII.

VI,
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Thi s appeal is against the decision of the exam ning

di vi si on di spatched 27 June 2008, refusing European Patent
Application No. 03 010 129.9 for the reasons that the

i ndependent clains 1 and 15 of the main request were not
supported by the description, contrary to Article 84 EPC,
and that they further conprised unsearched subject-matter.
Two auxiliary requests filed during oral proceedings were
not adnmitted into the procedure.

Noti ce of appeal was subnmitted on 25 August 2008. The appea
fee was paid on the sane day. The statenent setting out the
grounds of appeal was subnitted on 27 Oct ober 2008.

The appel |l ant requested that the decision under appeal be
set aside and that a patent be granted on the basis of
claimse 1 to 20 filed with the statenent setting out the
grounds of appeal. Further, an auxiliary request for oral
proceedi ngs was mnade.

The board issued an invitation to oral proceedi ngs schedul ed
to take place on 17 July 2009 acconpani ed by a conmunicati on
In the conmmunication the board objected to | ack of support

by the description for the independent clains 1, 12 and 19
under Article 84 EPC, inplying also an objection under
Article 83 EPC, and that they were further not clear.

Wth its letter of 17 June 2009, in reaction to the summons,
the appellant filed clains 1 to 18 of a main request and
claimse 1 to 14 of an auxiliary request. Further, it
presented coments on the objections under Articles 83

and 84 EPC.

At the oral proceedings, which took place as schedul ed on
17 July 2009, the appellant withdrew its main request and
mai ntai ned the auxiliary request as its sole request. It
requested that the decision under appeal be set aside and a
patent granted on the basis of the sole request.

At the end of the hearing the board announced its deci sion.
Caiml of the sole request reads as foll ows:

"A nethod (2100) of dynam cally adapting a
conmuni cati on channel to channel inpairnments, conprising:

(a) operating (2104) the conmunication channel in
accordance with a set of operating paraneters;

(b) determining (2108) a channel inpairment
characteristic related to a channel inpairnment present in
t he communi cati on channel

(c) determining (2110) a quality netric indicative of
channel perfornmance for the comuni cati on channel; and

(d) adjusting (2112) one or nore operating paraneters
in the set of operating paranmeters when the quality netric
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is not within the target range, said adjusting being based
on the channel inpairnment characteristic determ ned in step
(b) so as to bring the quality nmetric within the target
range."

Reason for the Decision

1.

C0937.D

Adm ssibility

The appeal conplies with the provisions of Articles 106
to 108 EPC. Therefore it is adm ssible (see Facts and
Subm ssions, point |1).

Unsear ched subject-matter

Claine 1 to 14 are based on clains 1 to 5, 7, 10 to 13, 15,
21 to 24, 26, 29 and 31 as originally filed. Al of these
original clains belong to the group of clainms for which the
search report was drawn up. Thus, the present clains do not
conpri se unsearched subject-matter

Article 84 EPC

According to established case | aw of the Boards of Appeal,
the requirenent for the clains to be supported by the
description has to be interpreted in the sense that all the
features which the skilled person would understand fromthe
description to be necessary to carry out the invention mnust
be present in a corresponding claim Thus, in particular
features which are necessary to solve the underlying
techni cal probl em nust be present in the claim See e.qg.

T 1055/92, point 5.

The probl emunderlying the application is inferred fromthe
description, paragraphs [0005] to [0009], to be to nmitigate
i mpai rnents in a conmuni cation system

The skilled person would understand that the fl ow chart
depicted in Figure 21 and the correspondi ng description in
par agraphs [0099] to [0115] disclose the general principle
of the clainmed solution and that paragraphs [0016] to [0098]
di scl ose details of a cable nbdem system representing a
speci fic enbodi ment. According to the flow chart of

Figure 21 a channel is operated according to a set of
operating paraneters. Channel inpairnents, e.g. conmon path
di stortion, ingress, inpulse/burst noise or AWGN (additive
white Gaussi an noi se) are detected and characteristics, e.qg.
signal to noise ratio SNR, of each inpairnent are
determined. Further, a quality netric which indicates the
channel perfornmance, e.g. packet error rate, |atency,
spectral efficiency, etc. is deternmined. If the quality
netric is not within a given target range, one or nore
operating paraneters are adjusted to bring the quality
nmetric within the target range based on at |east one of (a)
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the quality nmetric and (b) at |east one of the inpairnent
characteristics.

The board observes that the specific enbodi nent is disclosed
with reference to a | arge nunber of apparently interrel ated
tables including results of neasurenents without explicit
expl anati on how these tables are to be created or applied
and that this extended description of the specific
enbodiment is only of limted help for understanding the
general principle of the clained subject-matter.

However, the board is satisfied that, after careful analysis
of the description, the skilled person woul d understand that
the general nethod claimed nmay be applied to all kinds of
comuni cati on channel s affected with known channe

i mpai rnents and that the CMIS (cable nodemterm nation
systen) in which the nethod may be perforned is only

menti oned as an exenpl ary enbodi nent (see page 15, line 15
and page 4, lines 27 and 28). The board accepts that it
woul d be a matter of professional routine to anal yse what
the relevant channel inpairnments for a specific

comuni cati on channel are, to determ ne the characteristics
of each inpairnent and a quality netric indicative of
channel perfornmance and to set up a target range of the
quality netric.

Page 16, lines 2 and 3 discl oses sonmewhat anbi guously that
the "predeterm ned ranges may be stored in Adaptati on Lookup
Tabl es, as described above." This phrase m ght be understood
as referring to the specific adaptation | ookup tables

di scl osed in paragraphs [0082] to [0098], i.e. to the

speci fic enbodi ments of the comruni cati on channel, the

i mpai rnents and the quality nmetrics. It nay equally be
interpreted as referring to other adaptation |ookup tabl es,
only simlar in structure to those disclosed in paragraphs
[0082] to [0098]. However, the skilled person would
understand that it is only one option to store the
predeterm ned ranges in adaptation | ookup tabl es and that
the nmethod disclosed with reference to the flow chart of
Figure 21 might use different representations of quality
metrics target ranges (see page 16, lines 5 and 6).

Figure 21 and the correspondi ng description disclose that
the step of adjusting one or nore operating paraneters to
bring the quality nmetrics within the target range is based
on at |l east one of (a) the quality netrics and (b) at | east
one of the inpairment characteristics. The skilled person
woul d understand the reference to the quality nmetrics as
basis of the adjustnment as nerely a reference to bringing
the quality nmetrics within the target range.

Caim1, which corresponds to a conbination of clainms 1, 2
and 3 as originally filed, is linmted to the option that the
adj ustment of the operating paraneters is based on the

i mpai rnent characteristics. In addition, it conprises steps
2104, 2106, 2108, 2110 and 2111 of the flow chart depicted
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in Figure 21. The board is satisfied that these steps are
necessary and sufficient to solve the underlying problem
Thus, claim1l is supported by the description.

Mor eover, the board accepts that claim1l fulfills the

requi renments of support and sufficiency in the sense that
the method can be put into practice over the whole clained
range for the follow ng reasons. The clainmed nethod is only
directed to operating the channel according to a set of
operating paraneters, detecting channel inpairnents,

determ ning characteristics of each inpairnent and a quality
nmetric indicative of channel performance and, if the quality
metric is not within a predeterm ned range, adjusting the
operati ng paraneters based on the inpairnments characteristic
so as to bring the quality netric within the target range.

As not ed above the board considers that it would nornmally be
a matter of professional routine to anal yse what are the
quality metrics, relevant inpairnents to nmeasure themand to
determ ne appropriate corrections of operating paraneters,
for any specific comuni cati ons channel. Even though there
nm ght be exceptional cases where this would not be a routine
undert aki ng, the board considers reproducibility of the
method in all normal cases satisfying the requirenent of
case law that the clained invention nmust be disclosed in a
manner whi ch nmakes it executabl e across the whol e cl ai med
range.

Thus, claim1 fulfils the provisions of Articles 83 and 84
EPC.

Simlar argunents apply mutatis nmutandis to claim10, which
is directed to a device corresponding to the nmethod of
claim 1.

Rem ttal

As the decision under appeal was only based on the grounds
of unsearched matter and Article 84 EPC and no substantive
exam nation, in particular with regard to novelty and

i nventive step, has been carried out so far, the case is
remitted to the departnment of first instance for further
prosecuti on.

The board observes that the passage "the target range" in
the second line of step (d) of claim1l should be replaced by
"a target range".
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Or der

For these reasons, it is decided that:

1. The deci sion under appeal is set aside.

2. The case is renitted to the departnent of first instance for
further prosecution on the basis of the sole request,

corresponding to the auxiliary request filed with letter of
17 June 20009.

Regi strar: Chai r man:

K Gitz D. H Rees
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