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Summary of Facts and Subm ssi ons

T 2036/ 08

l. The appel | ant (patentee) | odged an appeal against the

deci sion of the opposition division to revoke the

European patent N 1 471 787.

. Rel evant for the present decision is, in particular,

the fifth auxiliary request filed at the oral

proceedi ngs before the opposition division.

| ndependent claim1 of the fifth auxiliary request read

as foll ows:

"1l. Use of m xtures consisting of copper (I1) hydroxide

with one other cupric salt having formula (A):

BQu(OH) 2. X(Y)n (A

Wher ei n:
- X represents the copper (I1) or calcium(Il)

i on;

- Y has the neaning of a chloride or sulfate ion;

- nis an integer which can have the value of 1 or 2;

for the control of phytopathogenic fungi."

(N The deci sion of the opposition division was based on

the following cited docunents:

(1) CH A-452 990
(2) US-A-4 075 326
(3) GB-A-2 016 924

(4) Ul mann's Encycl opaedia of Industrial Chem stry,
Vol. A 7, 5'" Ed, "Copper Conpounds", pp 567-593,

1986

(5) Ulmann's Encycl opaedia of Industrial Chem stry,
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Vol . A 12, 5'" Ed, "Fungicides Agricultural", pp
85-118, 1989

(7) GB-A-728 520

(8) GB-A-940 764

The opposition division considered that the pending
mai n request as well as the first and second auxiliary
requests were not novel in view of the disclosure of
docurnent (7). Auxiliary requests 3 and 4 | acked an
inventive step in view of the disclosure of docunent
(1). The subject-matter of auxiliary request 5 was al so
considered as not inventive on the basis of docunent
(2) since it could not be seen which non-obvious
effects result fromthe use of a conbination of Cu(OH)
and copper oxychloride as conpared to the use of the
conbi nations of the closest prior art conprising in
addition an organic Cu-salt (fornulation Q).

Wth its statenent setting out the grounds of appeal,
the appellant filed a main request and two auxiliary

requests.

Wth a letter of 20 May 2009, the opponent (respondent)
informed the board that it has decided to withdraw its

opposi tion.

In the communi cation annexed to the invitation to oral
proceedi ngs, the board gave its provisional opinion as

to the patentability of the main request.

Wth a second letter, the appellant filed a set of
twelve clains as a main request and two auxiliary
requests, which superseded the previous requests filed
with its statenment setting out the grounds of appeal.



C5718.D

- 3 - T 2036/ 08

| ndependent Clains 1, 6, 7, 8 and 11 of the main

request read as foll ows:

"1. Mxtures of copper (Il) hydroxide wth at |east one
other cupric salt having formula (A):

BQu(OH) 2. X(Y)n (A

Wher ei n:

- X represents the copper (Il1) or calcium (Il) ion;

- Y has the neaning of a chloride or sulfate ion;

- nis an integer which can have the value of 1 or 2;
wi th the exclusion of CuSQO,. 3Cu(OH), + 6 Cu(OH),. "

"6. A process for the preparation of mxtures according
to one of the clainms from1 to 5, characterized in that
it conprises a nmechanical blending of copper (I1)

hydr oxi de and one or nore cupric salts having fornula A
as defined above, or by mxing the single salts

formulated in the formof specific conpositions.”

"7. A process for the preparation of m xtures
according to one of the clains from1l to 5,
characterized in that it conprises a parti al
transformati on of a suspension of cupric salts having
formula A selected fromcupric chloride, cupric sulfate
or cupric oxychloride with an al kal i ne hydroxi de, such

as sodi um or potassium or cal ci um hydroxi de."

"8. Use of mxtures of copper (I1) hydroxide with one
other cupric salt having formula (A):

BQu(OH) 2. X(Y)n (A
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Wer ei n:

- Xrepresents the copper (11) or calcium(Il) ion;

- Y has the neaning of a chloride or sulfate ion;

- nis an integer which can have the value of 1 or 2;
for the control of phytopathogenic fungi."

"11. A method for controlling phytopathogenic fungi in
agricultural crops by the application of the m xtures
as defined in one of the clains 8-10."

It al so argued as foll ows:

- The disclainmer in claiml1l was neant to exclude
not hi ng nore than the subject-matter disclosed in
docunent (7), which represented an acci dent al
di scl osure according to the decision G 1/083.

- The anendnents were in agreenent with
Article 123(2),(3) EPC.

- Novelty was to be acknow edged, since the clained
m xture was di sclosed in none of the cited

document s.

- An inventive step for the clainmed subject-matter
was to be acknow edged, since there was no hint
fromdocunent (1), alone or in conbination with
the other cited docunents to arrive at the clainmed
i nvention. He also submtted that the clained
subj ect-matter was not obvious in view of docunent
(2) and the experinental data (enclosure Al)
submitted with the statenment of grounds of appeal.
Those experinments showed that the fungicidal

C5718.D
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activity of the m xture copper hydroxi de + copper
oxychl ori de was higher for the sanme anpunt of
copper than the fungicidal activity of the

preparation q disclosed in docunent (2).
VI1I. The appellant requested that the decision of the
opposition be set aside and that a patent be granted
either on the basis of the nain request or on the basis

of one of the auxiliary requests 1 and 2, all filed
with the appellant's letter of 25 March 2011

Reasons for the Decision

1. The appeal is adm ssible.

Mai n request

2. Anrendnent s

2.1 Claim 1 has been anended by adding the follow ng

disclainmer: "... with the exclusion of CuSQO,. 3Cu(OH), +
6CuU(OH) 2. .. "
2.2 It should thus be verified whether this disclaimer is

in agreenment with the requirenments set out in the
deci sion of the Enlarged Board of Appeals G 1/03 (QJ
EPO 2004, 413).

According point 2.1 of the order of this decision, a
di sclaimer can be allowed if it intends to "restore
novelty by delimting a clai magainst an acci dental
anticipation under Article 54(2) EPC, an anticipation

is accidental if it is so unrelated to and renpte from

C5718.D
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the clained invention that the person skilled in the
art woul d never have taken it into considerati on when

meki ng the invention."

The mixture "CuSQy. 3Cu(OH), + 6Cu(OH) " discl ai med by

t he appellant is based on the content of docunent (7)
(see page 2, left-hand colum, |ine 83). This passage
of docunment (7) discloses this specific m xture of
copper derivatives. Hence, the disclainer does not
renmove nore than necessary to restore novelty over
docunent (7). Moreover, docunment (7) relates to the
treatment of yarn in spinning solutions to | essen
difficulties in coagulating treatnments (see colum 4,
lines 14 to 50). This use is different fromthe use
described in the patent in suit nanely, a fungicidal
property (see claim8 as granted). The board therefore
considers that the person skilled in the art trying to
make avail able further m xtures having fungi ci dal
properties would not have considered the m xtures of
copper salts used in the treatnent of yarn, which

| essen the difficulties in coagul ating treatnents.
Docunment (7) is thus renote fromthe clained invention
and is regarded as an accidental disclosure in the

sense of the decision G 1/03 (cited above).

The anmendnents carried out by the appellant fulfil the
requi renents of Article 123(2) EPC

The introduction of a disclainer limts the cl ai med
scope. Consequently, Article 123(3) is also fulfilled
by this anmendnent.
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Novel ty

The disclainer in claim1 of the main request excludes
the part of the content of docunment (7) which describes

t he sane conpositions as clainmed in claim1.

Since this disclaimer fulfils the requirenents set out
in the decision G 1/03 (cited above), novelty of the
cl ai med subject-matter vis-a-vis docunent (7) is
acknow edged.

Docunent (1) (see first page, colum 2,

"Ver gl ei chsversuche") di scl oses conpositions containing
a salt according to fornmula (A) of claim1l of the
patent in suit (see "Vergleichsversuche "A" and "B",

" Kupf eroxychl orid") and other constituents |ike

" At hyl enebi s-di t hi ocar bamat des Zi nks" or "Mancozebe".
Docunment (1) also recites (see page 1, colum 1, lines
17 to 27) that in addition to conpositions containing
al ready a conpound according to the formula (A) (see
Kupf eroxychl orid") and a basic copper sulfate, copper

hydr oxi de can be added.

However, such conpositions are not identical to the
conpositions clained in the patent in suit, because the
| atter contain only copper salts as described in
claim 1l and copper hydroxide. Since the conpositions
described in docunent (1) (see colum 2 of page 1)
contain other constituents differing fromthe copper
salts required in the conmpositions of claim1l of the
patent in suit (e.g. "Mancozebe", copper(ll) sulfate),

t hey cannot question the novelty of the clained

subj ect-matter
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A simlar reasoning can be applied with the disclosure
of docunent (2). This docunent describes in exanple 2
(see colum 8, lines 66 to 68) a conposition containing
not only copper (ll) hydroxide (constituent "B-4") and
copper oxychloride (constituent "B-1") which are al
required in the conpositions of claim1l of the patent
in suit but also a further constituent, nanely "I-1"
which is copper terephthalate (see colum 7, lines 5 to
8). The said conposition of exanple 2 of docunent (2)
is thus not identical to the conpositions clained in
the patent in suit.

Docunent (8) does not disclose the specific conposition
described in claim1 of the patent in suit. The
conpositions of document (3) require the presence of an
extra conpound, nanely 2-cyano-N

[ (et hyl am no) car bonyl ] - 2- (et hoxyi m no) acet am de. Hence,
the conpositions disclosed in these docunents are

different fromthe ones currently cl ai ned.

Since none of the cited docunents discloses the

m xtures of claim1l of the patent in suit, novelty of
claim1l as well as dependent clains 2 to 5is

acknow edged. Since the processes described in clains 6
and 7 aimat obtaining the conpositions described in

claiml, these clains are al so novel

| ndependent claim 8 describes the use of the m xtures
of claim1 without the specific exclusion of the
specific mxture "CuSQ. 3CU(OH), + 6CU(OH),". Since this
specific mxture is disclosed in docunent (7),

consi dered as an accidental disclosure according to the
decision G 1/03 (see point 2.2, above), the novelty of
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use claim8 as well as dependent clains 9 to 12 is

acknow edged.

The subject-matter of the main request is therefore
novel (Article 54 EPC).

| nventive step

In assessing inventive step, claim8 relating to the
use of the m xture copper(ll) hydroxide with cupric
salt having formula (A) is to be exam ned first since

it contains no disclainer.

Docunent (2) represents the closest prior art, since it
di scl oses copper(ll)-containing m xtures (see claim1
and colum 1, lines 22 to 35) which are used as
fungicides (see claiml and page 1, colum 1, lines 8
to 9). Eventually, the fungicidal m xtures described in
docunent (2) function also synergistically (see

colum 5, lines 58 to 64). As already detailed in point
3.3 above, the m xtures of docunents (2) differ from
the ones of the patent in suit in that they contain at
| east one further constituent (here copper salt of a
unsat urated di basic acid) which are not present in the

conpositions of the patent in suit.

By contrast, docunent (1) is nore renote fromthe
claimed invention than docunent (2) given that the

m xtures in docunent (1) contain, additionally to
copper (I1) derivatives further organic fungicides |ike
Manebe or Zi nebe, which respectively contain nmanganese
and zinc (see Exanples).
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4.3 Hence, the problemunderlying the patent in suit is to
be determined in view the disclosure of docunent (2)
and can seen in the provision of copper(ll) mxtures
havi ng i nproved fungicidal properties.

4.4 The sol ution proposed by the appellant are the m xtures
described in claim1 of the patent in suit.

4.4.1 Wth the statenent of grounds of appeal, the appell ant
submitted experinments aimng at conparing the
fungi cidal effects obtained with Exanple (qg) of
docunent (2) and Exanple (1) of the patent-in-suit (see
encl osure Al).

4.4.2 The follow ng fungicidal activity against Plasnopora
viticola in a greenhouse in preventive applications
usi Nng aqueous suspensi ons were obt ai ned:

Conposi tion CTP CH CQoC Activity

(g/ hl Cu) (g/ hl Cu) (g/ hl Cu)
C1 3.3 6.3 2.4 74
1.65 3.15 1.2 42
c2 6.0 6.0 96
3.0 3.0 64

C5718.D

Cl is a conposition according to Exanple 2(q) of
docunent (2)

C2 is a conposition according to Exanple 1 of the
patent-in-suit.

CTP i s copper terephtal ate

CH i s copper hydroxide

CCOC i s copper oxychloride
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From the above table, it can be noted that a higher
activity is obtained by using a conposition according
to the patent-in-suit than by using a conposition
according to docunent (2), Exanple 2(q), for the sane

amount of copper.

In view of the Exanples of the patent-in-suit and the
general description, it is considered that the
techni cal probl em was sol ved over the whol e cl ai ned
area (see page 2, line 5 to page 3, line 25 and
Exanpl es).

It thus remains to verify whether this solution could
be deduced by the person skilled in the art fromthe
avai l abl e prior art and using his comon general

know edge in the field.

Docunment (2) discloses fungicidal m xtures contai ni ng
at least two types of essential constituents, nanely at
| east one conpound of the group "B" (anong them copper
oxychl ori de and copper hydroxi de) and at | east one
conpound of the group "A", nanely a copper salt of an
unsaturated dibasic acid. It results there fromthat
the fungicidal effect observed for the m xtures of
docunent (2) requires the presence of at |east one
conpound from each group "A" and "B". Consequently, to
obtain fungicidal properties the presence of a copper
salt of an unsaturated dibasic acid is required in
addition to the presence of one or nore conpounds of
the group "B" (e.g. copper oxychloride and copper
hydroxide) is required in docunent (2). Furthernore,
there is no hint in docunment (2) indicating that the
absence of conpound "A" would lead to m xtures having a
hi gher fungicidal activity.
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In view thereof, the person skilled in the art starting
from docunent (2) would not find any hint or suggestion
in this docunent indicating that the synergistic higher
effect wll be observed if one or nore conpound of the
group "A", nanely the copper salt of the unsaturated

di basic acid, were to be omtted. As a consequence, by
omtting such an essential feature, the clained

invention is inventive over the disclosure of docunent

(2).

Mor eover, docunent (1) would not give the person
skilled in the art any further information which could
lead him w thout the exercise of inventive skill, to
t he clained subject-matter, since the fungicida

m xtures of docunent (1) require also the presence of
an organic fungicide, the latter being not required in

the mxtures clained in claiml1l of the patent in suit.

The ot her docunents do not provide the person skilled
inthe art with any further information, which could
lead himto solve the problemunderlying the patent in

suit in an obvi ous manner.

Docunment (3) discloses a fungicidal m xture conprising
an organic fungicide (2-cyano-N-[(ethylam no)
carbonyl ] - 2- (nmet hoxyi m no) acetam de and a copper

conpound.

Docunent (4) discloses individual copper conpounds as
fungi ci dal agents.
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Docunment (5) was cited against claim 13 as granted
relating to a list of individual conpounds having

fungi ci dal properties but no conposition was discl osed.

Docunent (8) does not contain any specific indication
of an exact conposition.

In view thereof, the board concludes that the subject-
matter of claim8 of the patent in suit is based on an
inventive step (Article 56 EPC). Clains 9 to 12 are

al so inventive, since they are dependent of claim8.
Thi s conclusion applies to independent claim1l rel ated
to the product itself (with the exclusion of

CuSQy. 3Cu(OH), + 6 Cu(OH) ) and dependent clainms 2 to 5
and to clains 6 and 7 related to a process for
preparing the mxtures of claim1. Cains 11 and 12
derive their inventive concept fromthe inventive
concept of claim8 and are thus al so based on an

i nventive step.
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O der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent with the clains 1 to 12 of the

mai n request and a description to be adapted.

The Regi strar The Chairman

M Schal ow P. Rangui s

C5718.D



