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The appellant (opponent) lodged an appeal against the
decision of the Opposition Division rejecting the

opposition filed against European Patent No. 1 201 387.

The appellant requests that the decision under appeal
be set aside and that the patent in suit be revoked in
its entirety. A conditional request for oral
proceedings was withdrawn in a fax dated 29 December

2009.

The respondent (patent proprietor) requests that the
appeal be dismissed, or, as an auxiliary measure, that
the patent in suit be maintained on the basis of the
sets of claims filed as first and second auxiliary

requests on 3 December 2009.

The following documents are referred to in this

decision:
Dl1: "Processing: Progress in rubber processing by
applying the process computer system PKS", Werner

& Pfleiderer
D2: US-A-4,455,091
D7: Bedienungsanleitung PKS 21/30, Stand Marz 1989,

pages 2, 38 to 40

Claim 1 as granted reads as follows:

"l. Method for processing polymer-based compounds and

mixtures, which includes regulation of at least one

indirect process parameter performed by operating on at
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least one direct process parameter, characterized in
that it comprises the following phases:

-dividing up processing into a plurality of
successive phases;

-determining a linear reference variation, with
respect to time (AP/At), of at least one
indirect process parameter in at least one
of said phases;

-regulating at least one of said direct process
parameters, so as to vary said at least one
indirect parameter in accordance with the

linear reference variation in said phase.”

In the written proceedings, the appellant has argued
substantially as follows in connection with the main

request:

At page 17 of document D1, it is disclosed that, with
adaptive process control, it is possible to follow a
preset temperature or energy curve during mixing. Thus,
the feature of claim 1 of determining a reference
variation with respect to time of at least one indirect
process parameter is disclosed. Whilst a linear
reference variation is not explicitly disclosed, the
curve would be digitally recorded, whereby linear
reference variations will result, which remain constant
for each point in time until the following point in
time. This is confirmed in document D7, at page 38,
according to which, temperature, energy and other
values are stored in a computer at particular points in

time.

Claim 1 of the patent in suit as granted thus lacks

novelty in view of document D1 alone, or at least in
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view of documents D1 and D7. These documents relate to
the same mixer and therefore must be regarded as

forming a single document.

In the event that the subject-matter of claim 1 is
regarded as being new, it nevertheless lacks an
inventive step in the light of the disclosure of

documents D1 and D7 combined with the state of the art.

In the written proceedings, the respondent has argued
substantially as follows in connection with the main

request:

Document D7 was late filed and should not be admitted
into the proceedings, since it is not prima facie
highly relevant. In particular, it has not been
established that document D7 was made available to the
public before the date of filing of the patent in suit.
In any case, document D7 refers to the same prior art
as acknowledged in the patent in suit, for example,

document D2.

There is no evidence that document D1 was made
available to the public before the date of filing of
the patent in suit. No evidence has been provided as to

the relationship between documents D1 and D7.

Document D7 discloses a stepwise progression rather
than a linear variation with respect to time. As stated
in document D7 at page 40, a curve of temperature
against energy is used to perform the control function.
There is no suggestion of a linear reference variation

with respect to time.
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The subject-matter of claim 1 is thus new and involves

an inventive step.

Reasons for the Decision

1.

02846.D

State of the art

It is noted that document D1 does not bear a
publication date. In particular, the indication

"WER 04076/2-1,0-IV.86KODO" at the final page of this
document cannot be unambiguously interpreted as

indicating a particular publication date.

In addition, whilst document D7 bears the date of
March 1989, it has not been established that this
document was made available to the public before the

priority date of the patent in suit.

Whilst it is suggested by the appellant that documents
D1 and D7 both relate to the same mixer, there is no
evidence for this assertion. Moreover, document D7
relates to control systems referred to as "PKS 21/30",
whilst document D1 refers in figure 25 at page 19 to a

control system "PKS 20".

Consequently, documents D1 and D7 do not form part of
the prior art for the patent in suit. The subject-
matter of claim 1 is thus new and involves an inventive
step. Claims 2 to 8 relate to preferred aspects of the
method of claim 1, and thus similarly involve an

inventive step.
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In view of the lack of relevance of document D7, it is

not admitted into the proceedings.

If documents D1 and D7 were to have been regarded as
forming part of the prior art, the board would have
come to the conclusions as set out below in view of the

arguments of the appellant.

Main request

Novelty

Document D1 does not disclose a method including the
steps of determining a linear reference variation with
respect to time, of at least one indirect process
parameter in at least one of a plurality of successive
phases, and regulating at least one direct process
parameter, so as to vary the at least one indirect
parameter in accordance with the linear reference

variation in said phase.

As stated at page 17 of document D1 under the heading
of adaptive process control, it is possible to follow a
preset temperature or energy curve, as shown in

figure 23, by varying rotor speed or ram pressure.
There is, however, no suggestion of a linear reference
variation of an indirect process parameter with respect

to time.

As stated under point 1 above, the disclosure of
document D7 cannot be regarded as forming part of the
disclosure of document Dl1. Further, this document
discloses a method in which values of temperature and

energy, as well as other variables, are recorded at
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successive points in time to produce a preset curve

(see page 38).

It is suggested by the appellant that such a method
represents a linear reference variation with respect to
time, since the value of a measured variable remains
constant until replaced by a successive value. However,
such a digital representation of a curve, which may be
regarded as a stepwise approximation of a curve, is not
the same as a linear reference variation, which is
defined in the patent in suit, for example at paragraph
[0037], as the gradient of a line approximating the

reference curve in a specified segment.

The subject-matter of claim 1 would thus nevertheless
be new, even if documents D1 and D7 were to be regarded

as forming part of the prior art.

Inventive Step

The features of claim 1 which distinguish the subject-
matter of the claim from the disclosure of document D1,
as discussed under point 3 above, enable process
control without the necessity of continuously

controlling the indirect parameters.

Neither of documents D2 and D7 suggests the solution to
this problem as specified in claim 1, that is,
utilising a linear reference variation of an indirect
process parameter with respect to time. Both documents
D2 and D7 relate to a method in which process control
is based on a reference curve. As stated under point 3

above, a digital representation of a curve does not
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amount to a linear reference variation with respect to

time (AP/AL).

The subject-matter of claim 1 of the patent in suit
would thus nevertheless involve an inventive step, even
if documents D1 and D7 were to be regarded as forming

part of the prior art.

5. Since the main request of the respondent is allowable,

it is not necessary to consider the auxiliary requests.

Order

For these reasons i1t is decided that:

The appeal is dismissed.

The Registrar: The Chairman:

N. Maslin W. Zellhuber
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